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Ir has been suggested to the editors of the American Law Review, that 
it would be agreeable to many of their subscribers, if two or three pages 
were devoted in each number to “ Notes and Queries,” in which members 
of the profession can insert questions which they desire answered. The 
editors cannot undertake to answer such questions themselves, but if 
enough are received to make it worth while to open such a column, they 
will insert them in order to elicit replies from others. The class of ques- 
tions desired would not be those concerning general points of law, but 
rather such as relate to particular cases, or to matters of legal. history or 


literature. Correspondents will please state their questions as briefly as 
possible. 


- Nore.—Since the article on Seals in the present number was writ- 
ten, the supreme court of Massachusetts, in the case of Hendee v. Pinker- 
ton, January Term, 1867, has decided that the impression of the seal of a 
corporation on the paper is a sufficient seal. 
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The present number completes the first volume of the “* AMERICAN 


Law Review.” 


For mutual convenience, the Review will be continued to all who 
do not notify the publishers to discontinue. Subscribers will oblige by 
remitting for the second volume on or before the receipt of the first 


number. 


NOTICE TO SUBSCRIBERS. 


LITTLE, BROWN, ¢ CO., 
110, Washington Street, 
BOSTON. 


t 
e 
if 
y 
S- 
at 
or 
as 
_| 
eT = 


a 

th 

of 

pe 

to 

al 

in 

si 

E 

li 

0 

k 

ti 

0 

0 

e 

8 

t 


AMERICAN LAW REVIEW. 


Vou. I.] BOSTON, JULY, 1867. [No. 4. 


THE LIMITATION OF THE LIABILITY OF SHIP- 
OWNERS BY STATUTE. 


Few statutes are of more importance to the mercantile interests of 
this country than the forty-third chapter of the Acts of Congress 
of 1851, and few are more difficult of interpretation. This is due 
partly to the carelessness with which the act is drawn, and partly 
to the fact, that, although the act is based upon a series of English 
and American enactments on the same subject, it contains some 
important provisions which are not in any of the others. 

To rightly interpret the act in question, it is necessary to con- 
sider the principles of the maritime law and the common law of 
England, and the modifications of these systems of law by the 
successive English and American statutes. 

By the maritime law, the liability of the owner of a vessel was 
limited to the value of the ship and freight, and all liability ceased 
on a voluntary surrender of the vessel and freight, and on the 
loss of the vessel before the termination of the voyage! A dis- 
tinction was made, by the civil law, between the liability of an 
owner for the breaches of contract, and his liability for the torts 
of the master and mariners. In all matters arising ex contractu, 
each owner was liable in solido, that is for the full value of the 
ship; while in matters arising ez delicto each was liable only for 
the amount of his interest in the ship.? In France, by the Ordi- 


1 The Rebecca, Ware, 198; The Phebe, Ware, 271. 
2 The Rebecca, Ware, 194; The Phebe, Ware, 268. 
40 
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nance of 1681, and by the Code de Commerce of 1807, owners 
of vessels are discharged from liability for the acts of the master, 
by abandoning the vessel and freight. 

In England, it was held as early as 1671, that an action would 
lie against a master of a vessel, who had taken goods to transport 
beyond the seas, and from whom the goods had been stolen 
while the vessel was lying in the Thames ;! and in 1689, a suit 
against several owners of a vessel was maintained for the loss of 
goods by the negligence of the crew.2 In 1701, goods on a vessel 
were burned by the negligence of the master or ship’s crew, and 
the owner of the goods brought a bill in equity to discover the 
owners of the ship. The defendants were ordered to answer ; and 
the Court said, “It is within the reason of the case of any 
common carrier.”*® Again, in 1780, where the master ran away 
with his vessel and cargo, the owner of the vessel was held liable 
to the owner of the cargo. The case of Boucher v. Lawson® 
is first reported on a motion to discharge the defendant on common 
bail. The facts are briefly stated to be, that the correspondent. of 
the plaintiff shipped on board the ship “ Little Job,” of which the 
defendant was the sole owner, goods to the value of £363, being 
moidores. The case was twice argued on its merits ; and judgment 
was finally given for the defendant, on the ground that it was not 
found that the ship usually carried for hire, or that she was em- 
ployed in this case to carry according to the custom.® It was 
probably in consequence of the verdict of the jury in the case of 
Brandon v. Peacock, and the fact that the suit of Boucher v. Law- 
son had been commenced, that the London merchants began to be 
alarmed, and, on the 12th of March, 1733 (old style), a petition 
was presented to the House of Commons, setting forth that the 
merchants were “ greatly alarmed to find, by a late trial, on an 
action brought by a merchant against the owner of a ship, for 
goods which the master of the ship had run away with, that, by . 
our laws, the owners of ships are answerable for all goods for 
which they are entitled to freight, although the goods should be 
made away with by the master or mariners without the privity 


1 Morse v. Slue, 1 Vent. 288. 2 Boson v. Sandford, Carth. 60. 
3 Morse v. Buckworth, 2 Vern. Ch. 448. 


4 Brandon vy. Peacock, cited Cas. temp. Hardw. (London ed.) 86. 
5 2 Kel. 155, Mich. T. 7 Geo. II. 


® Cas. temp. Hardw. (London ed.) 85, 194. 
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of the owners.”! In consequence of this petition, the Act of 7 
Geo. Il. c. 15 was passed the next month.? 

The petition above referred to, and the preamble of the act, show 
that the danger which the merchants sought to guard against was 
their liability for the loss of goods made away with by the master 
or mariners of a vessel without the privity of the owners of such 
vessel. 

The first section of the act exempted the owners of a vessel 
from liability beyond the value of the vessel and her appurte- 


* nances, and the freight due or to grow due, for loss or damage “ by 


reason of any embezzlement, secreting, or making away with, by the 
master or mariners,” of any merchandise, “ or for any act, matter 
or thing, damage or forfeiture done, occasioned, or incurred .. . 
by said master or mariners.” 

The second section of the Act of 7 Geo. II. provides for the case 
of several freighters suffering a loss on the same voyage, and the 
value of the vessel and freight not being sufficient to pay the 
whole loss. In such a case, they “ shall receive their satisfaction 
thereout in average in proportion*to their respective losses or dam- 
ages ;”” and power is given to the freighters or any of them, and 
to the owners of the vessel or any of them, to bring a bill in equity 
for a discovery of the whole amount of the loss and the value of 
the vessel and her freight, and for an equal distribution according 
to the rules of equity. 

The fourth section preserves the remedy against the master and 
mariners for any loss in consequence of any embezzlement, secret- 
ing, or making away with any goods or merchandise. 

In 1785, some “ fresh-water pirates” stole from a vessel, lying at 
anchor in the Thames, a large quantity of dollars which had been 
shipped on board. At the trial, it appeared that one of the crew 


1 See Journal of House of Commons, 1733. Abbott, in his treatise on Shipping, 
p. 395, speaks of the petition as setting forth the “ alarm of the petitioners at the event 
of a late action, in which it was determined that the owners were answerable for the 
valuable merchandise embezzled by the master ;” and in a note says the case referred 
to appears clearly to be Boucher v. Lawson. This case, however, was decided in favor 
of the defendant ; and it is evident from the remarks of Hardwicke, C.J., on page 88 of 
Cas. temp. Hardw., that it was not decided until after the Statute of 7 Geo. II. was 
passed. The judge remarked, that at the trial the case seemed of very great conse- 
quence, but that since the act of Parliament it would not affect any future cases. At 
the trial before the jury, the facts were found specially. 

2 16 April, 1784, Journal of the House of Commons, 1734, p. 314. 
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had informed the robbers of the fact of the money being on board, 
and had, after the robbery, received part of the money. Lord 
Mansfield was of the opinion, that the plaintiff was entitled to re- 
cover the whole amount; but, after argument before the court in 
banc, he held that the case came within the clause “any act, 
matter, or thing,” &c. Buller, J., said, “ This act is as strong as 
possible, and was meant to protect the owner against all treachery 
in the master or mariners.” } 

In consequence of this case, according to Abbott,? a petition 
was presented to Parliament for further relief;* and the Act 
of 26 Geo. III. c. 86 (1786), was passed. The first section of this 
statute is similar to the 7 Geo. II., except that the word “ robbery ” 
is added to the phrase, “embezzlement, secreting,” &c.,* and 
the clause “by the said master or mariners, or any of them,” 
which is in the 7 Geo. Il. and which limited the operation of the 
statute to fraud on the part of the master or mariners, is stricken 
out. 

Section 2 exempts the owner of a vessel from liability for loss or 
damage to goods shipped, taken in, or put on board a ship, by fire 
happening to or on board said ship. 

Section 3 provides that the nature, quality, and value of gold, 
silver, diamonds, watches, jewels or precious stones, must be 
stated in the bill of lading, or otherwise declared in writing; and, 
if not so stated or declared, the owners of the vessel are exempted 
from loss by robbery, embezzlement, making away with, or secret- 
ing. 


1 Sutton v. Mitchell, 1 T. R. 18. 

2 Abbott on Shipping, 397. 

3 March 6, Journal of House of Commons, 1786, p. 296. The petition referred to 
the Act of 7 Geo. IL., and stated, that, “on the decision of a cause which was lately 
tried in the Court of King’s Bench, the judges of that court declared that captains 
and owners of ships are respectively answerable for the full value and amount of - 
all goods and merchandise put on board their ships, in case the same are lost by rob- 
bery, fire, or any accident, other than by enemies, the perils of the seas, or the act of 
God, or unless the master or some of the ship’s company are privy to such robbery.” 
Barclay vy. Cuculla y Gana, 3 Doug. 389 (1784), may perhaps be the case referred to, 
in which case the master of a vessel was held liable as a common carrier for the loss 
of goods occasioned by a forcible robbery by men from shore, while the vessel was in 
the Thames. 

4 In Sutton v. Mitchell, 1 T. R. 19, Lord Mansfield doubted whether the word 
“embezzlement” would cover a loss by robbery from without, although one of the 
crew gave intelligence to the robbers, and participated in the spoils. 
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Section 4 is the same as the second and third sections of 7 
Geo. II. with the addition of a clause, excepting a loss by fire. 

Section 5 is the same as the fourth section of 7 Geo. II. 

The next act on this subject was passed in 1813, 53 Geo. III. 
ce. 159, and is much more comprehensive in its character. Nothing 
is said about robbery, &c., but the statute applies to “ any loss or 
damage arising or taking place by reason of any act, neglect, 
matter or thing done, omitted or occasioned, without the fault or 
privity of such owner or owners, which may happen to any goods, 
wares, merchandise, or other things laden or put on board the 
same ship or vessel... or which may happen to any other ship 
or vessel, or to any goods, wares, merchandise, or other things 
being in or on board of any other ship or vessel.” 

Section 2 declares the term “ freight” to cover the value of the 
carriage of goods belonging to any of the owners of the ship, and 
also the hire due or to grow due under any contract, except only 
such hire as in the case of a ship hired for time may not begin to 
be earned until the expiration of six calendar months after the 
loss. 

Section 3 provides that if there are several distinct losses in one 
voyage, or a loss after the end of one voyage and the commence- 
ment of another, each loss is to be adjusted as if no other loss had 
taken place. 

Section 4 provides that the liability of the master or a mariner 
is not lessened if he is owner or part owner in the vessel. 

Section 5 provides that the act does not extend to lighters or 
vessels used solely in rivers or inland navigation, or to any ship 
or vessel not duly registered according to law. 

Section 6 provides that a person suffering a loss may sue, 
although others have suffered by the same accident, subject to such 
order as any court may think fit to make to restrain proceedings in 
such action or suit on special circumstances as justice and equity 
may require. 

Section 7 provides that if several parties have suffered a loss, and 
the value of the vessel and her appurtenances and freight are not 
sufficient to pay the entire loss, any one or more of the owners of 
the vessel may bring a bill in equity, on behalf of himself and the 
other owners, against all persons who have brought suit, or who may 
claim to be entitled to any recompense for any loss or damage by 
the same separate accident. The plaintiff is also required to pay 
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the value of the vessel, her appurtenances and freight, into court, 
unless the court for special cause orders security to be given 
instead. 

Sections 8 to 15 inclusive relate to subsequent proceedings in 
court. They are very elaborate, and were, together with the latter 
_ part of the seventh section, introduced in the House of Lords as 
amendments to the bill reported in the House of Commons.! 

Section 16 provides that all money paid on account of any loss 
or damage shall and may be brought into account among the part 
owners, in like manner as money disbursed for the use thereof. 

In 1854, the above acts were expressly repealed, and a new law 
passed ; but we do not propose to consider its provisions, as it was 
subsequent to the Act of Congress of 1851. 

The first statute limiting the liability of ship-owners, enacted in 
this country, was the Massachusetts statute of 1818, c. 122. This 
was evidently based upon the English statute of 7 Geo. II. (1734), 
and not upon the acts of 1786 and 1813. The preambles of the 
two are in nearly the same words. The first section of this act is 
substantially the same as the latter part of the first section of 7 
Geo. I1., with the addition of a few words, which are however of 
great importance. In the English statute, after the words which 
are common to both statutes, “ without the privity or knowledge 
of such owner or owners,” the language is, “further than the 
value of the ship or vessel with all her appurtenances,” &. In 
the Massachusetts statute, the language is, “ further than the value 
of the interest which such owner or owners have or had at the 
time of such shipment in the ship or vessel with all her appurte- 
nances,” &c. 

Section 2 is in nearly the same words as the third section of 7 
Geo. I1., with clauses giving the Supreme Court jurisdiction ; and 
the section ends with the words substantially of the fourth sec- 
tion of 7 Geo. II. 

Section 3 is new, and contains a provision not to be found in any 
English statute; viz., that a charterer navigating the vessel at 
his own expense shall be considered the owner, and, in case the 
loss or damage is compensated by the freight or by the sale of 
the vessel, then the owners may recover the value thereof of the 
charterers. 


1 Journal of House of Commons, 1813, p. 670. 
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It may also be mentioned, that while the 7 Geo. II. § 2 uses the 
words, “ gold, silver, diamonds, jewels, precious stones, or other 
goods or merchandise, the Massachusetts statute of 1818 uses 
merely the comprehensive words, “‘ goods, wares, or merchandise, 
or any property whatsoever.” 

In 1836, the Massachusetts statutes were revised, and the stat- 
ute of 1818 entirely rewritten. That the commissioners did not 
intend to make any change in the law, but merely to alter the style 
and phraseology of the Act of 1818, is probable, from the fact that 
they report the new act without note or comment. They, however, 
rendered obscure what was perfectly plain in the Act of 1818; viz., 
the time of ascertaining the value of the ship-owner’s interest, 
and this change has given rise to much litigation.? 

In 1821, a statute was passed by Maine which is almost an exact 
copy of the Massachusetts statute of 1818.2 It does not, how- 
ever, contain the clause that the remedy against the master or 
mariners shall not be lessened. In 1840, the Maine statutes were 
revised, and the provisions of the Revised Statutes of Massachu- 
setts on this subject were substantially adopted,’ except that the 
section relating to charterers in the Act of 1821 was re-enacted 
with some verbal changes; while, in the Massachusetts Revised 
Statutes, the latter part of the third section of the Act of 1818, 
which provides that, if the loss is compensated from the freight or 
the proceeds of the sale of the vessel, or both, the owners shall 
recover the value of the charterers, is omitted. In the Maine 
Revised Statutes of 1857,‘ the eleventh section of the statutes of 
1840, which provided that the remedy against the master and 
mariners should not be construed to be taken away by the act, is 
omitted. 

In January, 1840, the steamboat “ Lexington ”’ was destroyed 
by fire on Long Island Sound. Part of the cargo lost consisted of 
eighteen thousand dollars in gold and silver coin, and the steam- 
boat company was held liable therefor by the Supreme Court of 


1 Rev. Stats. Mass. c. 82, §§ 1-4. When the Massachusetts statutes were again 
revised, in 1860, the provisions of the Revised Statutes on this subject were re-enacted, 
with some slight verbal changes. Gen. Stats. Mass. c. 52, §§ 18-21. 

2 Maine Stats. 1821, c. 14, §§ 8-10. 

3 Rev. Stats. Maine, 1840, c. 47, §§ 8-11. These sections correspond to sections 
1+4 of Rev. Stats. Mass. 

* C. 35, §§ 5, 6. 
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the United States. In consequence of this decision,? the Act 
of Congress of 1851 was passed.’ It is a matter of great impor- 
tance in the interpretation of this statute, to determine upon which 
of the previous statutes it is based. A critical examination shows 
conclusively that it is taken principally from the English Act of 26 
Geo. IIL., and from the forty-seventh chapter of the Revised Statutes 
of Maine of 1840. We state this with great confidence, although 
Mr. Hamlin, of Maine, who reported the bill, as chairman of the 
Committee on Commerce, said, in Congress, “* The bill is predicated 
on what is now the English law, and it is deemed advisable by the 
Committee on Commerce that the American marine should stand 
at home and abroad as well as the English marine. Senators who 
may be disposed to look into the provisions of the English law, 
will find in the ninth, sixteenth, and thirtieth volumes of the Eng- 
lish Statutes the very principle in this bill.”* Throughout the 
debate on the bill, no mention was made of the Maine and Massa- 
chusetts statutes. This may perhaps be accounted for by the 
fact, that Southern and Soutlt-western votes were required to make 
the bill a law. 

The provisions of the Massachusetts Revised Statutes of 1836, 
and of the Maine Revised Statutes of 1840, are substantially the 
same respecting the liability of ship-owners; but, wherever there 
is any difference between them, the Act of 1851 follows the Maine, 
and not the Massachusetts statute. Thus, section 3 of the Act of 
1851 has the words, “ goods or merchandise,” in connection with 
the word “ embezzlement,” while the next section speaks of any such 
embezzlement “ of goods, wares, or merchandise.” ‘The Massachu- 
setts statute has the word “ wares” in both the corresponding sec- 
tions, while the Maine statute omits it in the first. Again, the sixth 
section of the Act of 1851 provides that “nothing in the preced- 
ing sections shall be construed,” &ec. . . . “on account of any 
embezzlement,” following the language of the Maine statute, while 
the Massachusetts statute provides that “ nothing contained in the 


1 New Jersey Steam Nav. Co. v. Merchants’ Bank, 6 How. 344, decided in 1848. 

2 Per Nelson, J., in Moore v. American Transp. Co. 24 How. 38. 

3 C, 44, 9 U.S. Stats. at Large, 635. 

* Congressional Globe (1850-51), vol. 23, p. 881. Mr. Justice Merrick, in Walker v. 
Boston Ins. Co. 14 Gray, 298, 301, assumes that this statute is based upon the Massa- 
chusetts statutes. 

5 Congressional Globe (1850-51), vol. 23, p. 718-718. 
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preceding sections of this chapter shall be construed,” &c., and 
“on account of the embezzlement.” 

The fourth section of the Act of 1851 follows also the language 
of the Maine statute, and omits several words which are in the 
Massachusetts act. 

Section 1 of the Act of 1851, which relates to a loss by fire, is 
taken nearly word for word, except the last four lines, from the 
second section of 26 Geo. III. c. 86. The clause, “unless such 
fire is caused by the design or neglect of such owner or owners,” 
is a new provision. The section ends with the following proviso: 
“That nothing in the act contained shall prevent the parties from 
making such contract as they please, extending or limiting the 
liability of ship-owners.” This was not in the bill as originally 
reported; and, in the debate in the Senate, the first section was 
opposed because it prevented parties from making what contracts 
they pleased ; and it was said, that, if a bill of lading was given, 
excepting merely dangers of the seas, the carrier would be liable 
for a loss by fire by the legal interpretation of the contract; that 
this bill proposed to change the law in this respect, and was there- 
fore wrong. After much discussion, Mr. Hamlin stated that the 
bill did not propose to change the rights which parties might have by 
virtue of their contracts, but merely to provide for the case where 
no contract was made, and suggested the proviso as an amendment. : 
The legal effect of this proviso we shall consider hereafter. 

Section 2 relates to the shipment of gold, &c., and is based on | 
the third section of 26 Geo. III. c. 86. The principal difference } 
in the provisions of the two acts is, that, in the English act the ‘ 
shipper must, at the time of shipping, “ insert in his bill of lading 
or otherwise declare in writing ... the true nature, quality, and 
value” of the goods, whereas, by the United States Act, the shipper 
is required to give “a note in writing of the true character and 
value thereof, and have the same entered on the bill of lading 
therefor.” 

Section 3, which relates to the limitation of liability for embez- 
zlement, &c., is nearly the same as section eight of the Maine 
Revised Statutes, c. 7, 1840. The word “loss,” which is not in 
the Maine statute, was not in the bill as originally reported, but 
was added in the Senate.!' The clause, “ or for any loss, damage, 


1 Congressional Globe (1850-51), vol. 23, p. 715. 
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or injury by collision,” in this section, is not found in the statutes 
of Maine or Massachusetts, or in these words in any of the Eng- 
lish statutes. 

Section 4, which provides for the case of loss by several freight- 
ers, is nearly word for word the same as section nine of the Maine 
statute, as far as the last clause. The Maine statute provides for 
the bringing of a bill in equity for a discovery of the loss or dam- 
age, the value of the ship and freight, and for the equal distribu- 
tion of the sum for which the owners may be liable. The last 
part of the fourth section of the Act of 1851 is entirely different 
from that contained in any previous statute. After providing that 
the freighters or ship-owners “ may take the appropriate proceed- 
ings in any court, for the purpose of apportioning the sum” for 
which the owners of the ship may be liable, it proceeds as follows: 
* And it shall be deemed a sufficient compliance with the require- 
ments of this act on the part of such owner or owners, if he 
or they shall transfer his or their interest in such vessel and 
freight, for the benefit of such claimants, to a trustee, to be 
appointed by any court of competent jurisdiction, to act as such 
trustee for the person or persons who may prove to be legally enti- 
tled thereto, from and after which transfer, all claims and proceed- 
ings against the owner or owners shall cease.” 

Section 5 provides that the charterer of a vessel, if he mans, 
victuals, and navigates the vessel at his own expense, shall be 
deemed the owner of the vessel within the meaning of the act; 
and that such vessel when so chartered shall be liable in the same 
manner as if navigated by the owner. No corresponding provi- 
sion is to be found in any English statute, but is in the Maine and 
Massachusetts statutes, except the last clause, declaring the ship 
to be liable; and this clause was not in the bill as originally 
reported, but was inserted as an amendment in the Senate.1_ The 
Massachusetts statute of 1818, and the Maine statute of 1821 con- 
tained an additional provision giving the owner of the vessel a 
right of action against the charterer to recover the value of the 
vessel in case a loss was compensated for from the freight or the 
proceeds of the sale of the vessel. This provision was omitted in 
the Revised Statutes of Massachusetts, but was retained in the 


1 Mr. Hamlin contended that this would be the legal effect of the bill without the 
clause in question. 23 Congressional Globe, 717. 
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Revised Statutes of Maine of 1840, and the right further extended 
so as to give the owner of the freight a claim against the charterer 
if the freight made compensation. 

Section 6, which provides that the act shall not affect the remedy 
against the master and mariners, follows at first the phraseology 
of section eleven of the Revised Statutes of Maine, 1840, c. 47, with 
the addition of the words, “ injury ” and “ negligence.” The latter 
part of the section which provides that the fact that a master or a 
mariner is a part owner shall not lessen his responsibility, is taken 
from 53 Geo. III. c. 159, § 4. 

Section 7. The last paragraph of this section is the only one in 
it which relates to the subject of the limitation of liability. This 
is as follows: “ This act shall not apply to the owner or owners of 
any canal-boat, barge, or lighter, or to any vessel of any description 
whatsoever, used in rivers or inland navigation.” This follows 
the language of section five of 53 Geo. ILI. c. 159, which also 
excepted “any ship or vessel not duly registered according to 
law.” 

This section, as originally drawn, was as follows: “ The preced- 
ing sections shall not apply to the owner or owners of any canal- 
boat, nor to the owner or owners of any lighter or lighters 
employed in discharging or loading vessels, or in transporting 
goods or other property inland from place to place.”! The bill 
was amended to read as it now does on motion of Mr. Pearce, of 
Maryland, who stated? that the amendment was based on the fifth 
section of 53 Geo. III. 

We shall now consider the various decisions under the United 
States statute, and also those under the corresponding sections 
of the statutes which preceded it, so far as they afford any aid in 
the interpretation of this act. 

Section 1. In 1853, the Court of Queen’s Bench held that 
the statute 26 Geo. III. c. 86 only applied to goods on board a 
vessel; and that ship-owners were liable for a loss by fire while 
goods were on lighters, and were being conveyed to the ship for 
the purposes of transportation.* The same rule was applied under 


1 23 Congressional Globe, 717. 


2 Ibid. 718. The debates on this section may be found in the Congressional 
Globe as above, and in 24 How. 6-8. 


3 Morewood v. Pollok, 1 Ellis & B. 748, 18 Eng. L. & Eq. 341. 
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the Act of 1851, by Mr. Justice Curtis, in the United States Circuit 
Court, in several cases where cargo was destroyed by fire after it 
was taken from the vessel and before delivery to the consignees.! 
One of these cases was taken to the Supreme Court of the United 
States, but no opinion was expressed on this point. And in 
another English case,3 which was affirmed in the Exchequer 
Chamber* and in the House of Lords,’ it seems to have been 
taken for grantéd that the statute did not apply where the goods 
were unloaded and destroyed by fire before delivery. 

This section exempts the owner from liability for loss by fire, 
unless such fire is caused by his design or neglect. The exception 
has been held not to include a loss by fire occasioned by the negli- 
gence of the master or mariners; and the owner of a vessel is not 
liable in such a case.® 

It has already been stated, that there was much opposition on 
the part of some members of the Senate to the passage of the 
bill, on the ground that it prevented parties from making their 
own contracts; and it was insisted that the act should apply 
only where parties had made no contract. This opposition was 
overcome by the passage of the latter part of the first section, 
allowing parties to make such a contract as they please, extending 
or limiting the liability of the ship-owners. The question then . 
arises, if a shipment takes place under an ordinary bill of lading, by 
which the carrier is exempt only from loss by perils of the seas, 
whether this is a contract that he shall be liable for all other risks. 
In a recent case before the Supreme Court of the United States,’ 
no bill of lading had been given; but the defendant pleaded, first, 
that the property was received on board with reference to the 
terms of the bills of lading usually given by the respondent, which 
contained an exception of the dangers of navigation, fire, and col- 
lision ; and, second, that the property was received on board with 
the understanding that the usual bill of lading common in that 


1 Goddard v. Bark Tangier, 21 Law Reporter, 12; Salmon Falls Co. v. Bark Tan- 
gier, id. 6; The Ship Middlesex, id. 14. 

2 Richardson v. Goddard, 23 How. 28. 

8 Gatliffe v. Bourne, 4 Bing. N.C. 814, 5 Scott, 667, Arnold, 120. 

4 8 Man. & G. 643. 

5 7 Man. & G. 850. 

6 Walker v. Transportation Co. 8 Wallace, 150. 

1 Walker v. Transportation Co, 3 Wallace, 150. 
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trade should be given, and that such bill of lading exempted the 
ship-owner from loss by “ perils of navigation, perils of the seas, 
and other equivalent words ;” and that by usage and custom these 
words included loss by fire, unless the fire had been caused by the 
negligence or misconduct of the owner or his servants. The libel- 
lants amended their libel, and admitted the contract. The court 
rested its decision entirely on the construction to be given to the 
second ground of defence, and held that there was nothing in a 
bill of lading concerning “ perils of navigation and perils of the 
seas ’’ which would make the owner liable for the negligence of his 
servants; and that the usage set up by the respondents and ad- 
mitted by the libellants was not founded on a custom which the 
law could support, and that the case must be governed by the act 
of 1851. The libel was accordingly dismissed. Although the 
court assumed, that, under a bill of lading excluding merely 
“perils of navigation and perils of the seas,” ship-owners were 
not liable for a loss by fire, the point was not discussed whether 
such a bill of lading was not a contract that no other perils should 
be excepted, and consequently equivalent to an express contract, 
that only “perils of navigation and perils of the sea” should be 
excepted. That fire is not “an act of God or a peril of the seas” 
is well settled? 

Section 2. Under 26 Geo. III. c. 86, § 3, it has been held, 
that a description in the bill of lading of the property shipped as 
“1338 hard dollars” is a sufficient statement of the value, the 
dollar being a coin current at the port of shipment at the time, 
and that it is not necessary to state the value at the port of de- 
livery.2— Under the Merchants’ Shipping Act of 1854, which 
requires “ the true nature and value of the article” to be stated, 
it is not a sufficient statement of value to describe a parcel of gold 
as “one box containing about two hundred and forty-eight ounces 
of gold dust,” since gold dust varies in value.® 

It has been already remarked, that the Statute of 1851, in terms, 
requires the statement of the true character and value to be made 
both by a note in writing and in the bill of lading. A liberal and 
reasonable construction of this provision has been made in a case 
which decides, that, if the bill of lading contains the necessary 


1 1 Parsons’s Maritime Law, 182, n. 2. 2 Gibbs v. Potter, 10 M. & W. 70. 
3 Williams v. African Steamship Co. 1 H. & N. 300, 87 Eng. L. & Eq. 462. 
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statement, and “ there is no imputation of fraud or mistake against 
the shipper,” the carrier cannot relieve himself from the perform- 
ance of his contract by alleging that there has been a want of 
literal conformity to the provisions of this section.! 

Sections 3 and 4. These two sections have so material a bear- 
ing on each other that they will be considered together. 

It is evident from the phraseology of the English statutes, that 
the owner of a vessel is not, under any circumstances, to be en- 
tirely exempt from liability. Hence it has been well argued, that 
the value for which he is to be liable cannot be that after the loss 
has occurred, for that might be nothing; and that the time must 
be either at the commencement of the voyage or just before the 
loss.? 

No question was raised on this point in England until after the 
Statute of 53 Geo. III. c. 59 was passed. The language of this 
statute is somewhat different from those which had preceded it, 
and is as follows: ‘“ Further than the value of his or their ship or 
vessel, and the freight due, or to grow due, for and during the 
voyage which may be in prosecution or contracted for at the time 
of the happening of such loss or damage.” In the first case which 
arose, the master had sold the cargo and terminated the voyage 
without proper cause. It was argued that the words, “ at the 
time of such loss or damage,” showed that the value at the time 
of the loss was to be taken: but the court held that this clause 
referred merely to the voyage, and that the question was to be 
considered independently of these words; that, as to freight, the 
Legislature contemplated two periods of time,— freight due at 
the time of the loss, and freight due at the conclusion of the voy- 
age; that the value of the ship was to be taken at one period only, 
and that if the Legislature had intended that the value of the ship 
should be taken at two periods, or at a period different from that 
of the loss, the intention would have been more clearly expressed. 
The fallacy of this argument is in assuming that “ freight due” 
means freight due at the time of the loss, and amounts simply to 
a petitio principii. The reasoning of the court does not seem con- 
sistent with the decision made in the case. If freight is to be esti- 


1 Wattson v. Marks, 2 Am. Law Reg. 161, U. 8. D. C., Penn., Kane, J. 
2 See Brown v. Wilkinson, 15 M. & W. 896, per Parke, B. 
8 Wilson v. Dickson, 2 B. & Ald. 2. 
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mated at two periods of time, freight due at the time of the loss — 
and freight due at the end of the voyage, it would seem clear, 
that, as freight already paid in advance cannot be said to be 
“due” at either of these times, it should not be included in esti- 
mating the value of the freight ; but the court, in this case, decided 
that freight, paid in advance, should be so included. The words 
“freight due or to become due” seem to be merely a comprehen- 
sive phrase intended to cover the entire voyage, and not to refer 
to any particular point of time in the voyage. The subsequent 
English cases are decided on the authority of the above case, and 
with but little consideration of the question. In a case in the 
Court of Exchequer,? Parke, B., said, ‘“‘ At what time the value 
should be estimated, if the matter were res integra, would be a 
considerable question. But the Court of King’s Bench has already 
decided, that the value is not to be calculated at the time of the 
commencement of the voyage, but at the time of the loss; and, in 
so doing, they have not adverted to a difficulty which would arise 
if there are several losses: for the statute in the seventh section 
clearly contemplates that one value is to be paid into court; and, 
if there are several losses, at .the time of which loss is the value 
to be taken? This section does not appear to have been consid- 
ered by the court in Wilson v. Dickson; and probably, if it had 
been adverted to, the value risked in the adventure, that is, the 
value at the commencement of the voyage, which is that which 
would naturally be the amount of the ship-owner’s insurance, and 
which would be the same whatever the number of accidents might 
be during the voyage, would have been considered as the value 
contemplated by the act.” 

But this reasoning of the learned Baron, however applicable to 
the construction of the statutes of 7 Geo. II. and 26 Geo. IIL, is 
incorrect when applied to the statute of 53 Geo. III. under which 
the English cases are decided, for this statute provides that every 
distinct loss on the same voyage shall be made up by itself;* and 
under this statute it is very clear, that the value must be taken 
either at the commencement of the voyage or at the time of every 
loss. The decisions under this statute, therefore, can have but 


1 Cannan v. Meaburn, 1 Bing. 465; The Mary Caroline, 3 W. Rob. 101; Leycester 
vy. Logan, 3 Kay & J. 446. 


2 Brown v. Wilkinson, 15 M. & W. 896. 3 63 Geo. IIL. c. 159, § 3, 7. 
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little bearing on the construction of the Acts of 7 Geo. II., 26 Geo. 
III. and the American statutes. 

The Maine Statute of 1840 was construed by Mr. Justice Ware 
to limit the owner’s responsibility for losses which are occasioned 
by the fault or negligence of the master, as well as for those 
arising from direct and wilful fraud; and this learned judge held, 
that, if the decree exhausted the whole value of the ship and 
freight, the respondent, by abandoning, would be discharged from 
all personal liability. 

A case somewhat peculiar in its circumstances came before Mr. 
Justice Story, in which the provisions of Chapter 32 of the Revised 
Statutes of Massachusetts were considered. The vessel put into an 
intermediate port in distress. The master sold some perishable 
goods, and applied the proceeds to the repair of the vessel. This 
amount not being sufficient, the master raised money on a bot- 
tomry bond. The vessel was repaired and sailed, but was obliged 
to put back, and was then sold to pay the bottomry bond, and the 
cargo was also sold. A suit was brought by the shippers of the 
cargo against the ship-owners. Held, that the master was justified 
in selling the perishable cargo to raise funds to repair the vessel, 
and in giving the bond, and also in subsequently selling the ship 
and so much of the cargo as was necessary to pay the bond, but 
not in selling the rest of the cargo, which might have been sent to 
the port of destination ; that the first sale did not come within the 
statute, and therefore the ship-owners were liable in full; that the 
second sale, so far as it was unjustifiable, was within the statute. 
The opinion was expressed, that, if the statute applied to the law- 
ful contracts of the master, the liability of the owners was not 
affected by the future fate either of the vessel or of her voyage, and 
that the owners of the vessel were liable to the extent of their 
interest in the vessel and freight at the time of the misconduct and 
tortious sale; but, as the vessel at this time was under a bottomry 
bond greater than her value, it was held that the owners had no 
interest at this time, and were not liable. No reference was made 
to the prior Massachusetts statute. 

The third section of the Act of 1851 embraces three distinct 
classes of cases: First, embezzlement, loss, or destruction by the 
master, officers, mariners, or passengers; Second, loss, damage, or 


1 Stinson v. Wyman, Daveis, 172. 


2 Pope v. Nickerson, 3 Story, 465. 
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injury by collision; Third, any act, matter, or thing, loss, damage, 
or forfeiture, done, occasioned, or incurred, without the privity or 
knowledge of the owner or owners; and for all these the liability 
of the owners is limited to “ the amount or value of the interest of 
such owner or owners respectively in such ship or vessel and 
her freight then pending.” The question is, whether the fourth 
section of the act, which provides, “that if any such embezzle- 
ment, loss, or destruction shall be suffered by several freighters or 
owners of goods, wares, and merchandise,” applies to all of the 
above classes or only to the first of them. This point has been 
considered by the Supreme Court of Massachusetts in a very 
elaborate opinion; and it has been decided that the privilege of 
transfer given by the fourth section only applies where a loss is 
occasioned by some one of the causes mentioned in the first class.1 
It must be borne in mind, that the fourth section has two distinct 
parts; the first giving “ the freighters and owners of the property,” 
or the ship-owners, the right to institute proceedings in court, 
when “ several freighters or owners of goods, wares, merchandise, 
or any property whatever,” have suffered loss on the same voyage, 
and the second giving the right of transfer to a trustee “ for the 
benefit of such claimants.” The first part of the section follows 
previous statutes, and the second is entirely new. It may be con- 
ceded that the phrase, * for the benefit of such claimants,” limits 
the right of assignment to cases arising under the fourth section, 
and that no assignment can be made unless there are several 

claimants ; but it is by no means clear, that the ship-owners have 

not the right of transfer, if several freighters or owners of “ any 

property whatever” have suffered loss by reason of any of the 

three classes of cases above mentioned. What is the meaning of 

the phrase “ any such embezzlement, loss, or destruction,” in the 

first part of the fourth section? Is it limited merely to the first of 


1 Walker v. Boston Ins. Co. 14 Gray, 307. Some dependence seems to be placed 
by Mr. Justice Merrick, who gave the opinion of the court in the above case, on the 
construction given by Mr. Justice Story to the Massachusetts statute in the above 
case of Pope v. Nickerson, the construction of which, he says, becomes very material 
in adjudicating upon the question in issue: but we think it is clear that the United 
States statute was founded, not upon the Massachusetts statute, but upon the Revised 


Statutes of Maine, under which a decision had been given by Mr. Justice Ware, con- 
trary to the opinion of Mr. Justice Story. 
VOL. I. 41 
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the three classes above enumerated, or does it apply to all of them? 
The statute 7 Geo. II. c. 15 made no distinction between the first 
and third classes ; and the language is, “ If several freighters shall 
suffer any loss or damage by any of the means aforesaid,” and 
no distinction is made by any of the English statutes or by the 
early Massachusetts and Maine statutes. The peculiar phraseology 
of the Act of 1851 is found in the Revised Statutes of Massachu- 
setts and Maine; and the word “loss” was probably intended to 
embrace every kind of loss mentioned in the previous section, 
occasioned or incurred without the privity or knowledge of the 
ship-owners. It may therefore be seriously questioned whether the 
view taken by the Supreme Court of Massachusetts is correct. It 
seems highly probable, that the clause giving the right of assign- 
ment was inserted in the bill by Mr. Hamlin, to give ship-owners 
the same rights which Mr. Justice Ware had previously decided 
they had under the Maine statute. 

The question then arises, at what time the value is to be esti- 
mated under the third section. That the English decisions under 
the Statute of 56 Geo. III. should have no weight in determining 
this question is obvious for two reasons. In the first place, that 
statute contains no clause allowing an abandonment in any case; 
and, in the next place, it contains clauses not in the statute now 
under consideration, which clearly show that the value must be 
taken either at the commencement of the voyage or at the time of 
each separate loss. If the view is correct, that the ship-owners 
may abandon their interest in the vessel, under the fourth section, 
in case of loss occurring by any of the causes mentioned in the 
third section, where there are several freighters, it would seem to 
follow, that the “ value,” at the end of the voyage, must be taken 
as the amount of liability under the third section. Otherwise, we 
have this anomalous condition of things: If an embezzlement takes _ 
place, and the vessel is afterwards wrecked, but remains of some 
value, the owners may transfer their interest to a trustee, if there 
are several freighters, and escape all further liability ; but if there 
is but one freighter, the owners are liable to the amount of the 
full value of the vessel as it existed just before the embezzlement. 
We cannot be justified in assuming that Congress intended to 
make so great a distinction between these two cases, unless the 
language of the third section is so plain that no other inference 


( 
t 
t 
t 
r 
a 
b 
tl 
C 
tl 
p 
he 
le 
if 
be 
eq 
Wl 
gi 
m 
eff 
In 
son 
of 
Spr 


LIMITATION, OF THE LIABILITY OF SHIP-OWNERS. 615 


can be drawn.! Reliance is placed, in one case,? on the expression 

in the third section, “ freight then pending,” as conclusive evidence 
that the value at the time of the loss is to be taken. The argu- 
ment is, that there can be no freight pending “ when all uncer- 
tainty concerning it has ceased, either by the completion of the 
service to be rendered in the transportation, or by the total defeat 
of the voyage and the destruction and loss of the cargo ;” and 
that “the freight is pending when the mischief, loss, or injury for 
which compensation is sought occurs; and that therefore fixes the 
time when its value, as well as the value of the ship, is to be 
taken.” But freight is pending from the moment the vessel 
receives goods on board; and, even if a strict construction is 
given to these words, there is nothing in them to fix the time of 
ascertaining the value to the time of the loss in preference to the 
beginning or close of the voyage, if at either of these periods 
there is any freight pending. If, for instance, a vessel sails from 
California for Boston with an assorted cargo consigned to several 
parties, and gold to a greater value than the vessel and freight is 
embezzled on the way, and the rest of the cargo arrives in safety, 
the vessel, at the end of the voyage, has freight pending for the 
other goods which may .be abandoned. Again: by the familiar 
practice in admiralty, if a shipper sues for non-delivery of cargo, 
he is entitled to the value of the goods at the port of destination, 
less the amount of the freight which the vessel would have earned 
if the goods had been delivered ; so that, even if the whole cargo 
be lost, freight may be said to be pending at the close of the 
voyage. The words “ then pending” doubtless were intended as 
equivalents for the corresponding phrases in the previous statutes, 
which have been construed as meaning freight for the voyage, 
whether earned or not, and whether paid or not. 

The same line of reasoning shows that the clause of the statute, 
giving the right to the ship-owner to transfer his interest, is not a 
mere privilege of force and effect, if exercised, and of no force or 
effect, if it cannot be exercised by reason of the loss of the vessel. 
In the words of Mr. Justice Kane, “ It never could be the purpose 


1 The views we have here presented are sustained by Mr. Justice Kane in Watt- 
son v. Marks, 2 Am. Law Register, 161. They are, however, contrary to two decisions 
of the Supreme Court of Massachusetts. Walker v. Boston Ins. Co. 14 Gray, 288; 
Spring v. Haskell, 14 Gray, 309. 

2 Walker v. Boston Ins. Co. 14 Gray, 305. 
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of Congress, that he who has lost a part of his investment should 
be relieved from his liabilities, while his equally innocent neighbor 
remains bound because he has lost all.’ 

Another question of much importance under these sections is, 
whether the owners are jointly or severally liable to the extent of 
the value of the vessel. If A owns one thirty-second part of a 
vessel, and B the remaining thirty-one thirty-second parts, is A 
liable for an amount equal to the entire value of the ship? This 
question has been decided in the affirmative by the Supreme Court 
of Massacliusetts ;? but there seems to be good reason to doubt 
the correctness of this decision. The words of the statute are, 
“That the liability of the owner or owners... shall in no case 
exceed the amount or value of the interest of such owner or own- 
ers respectively.” The fourth section provides, that * the owner 
or owners, or any of them, may take the appropriate proceedings 
in any court, for the purpose of apportioning the sum for which 
the owner or owners may be liable,” and that “ he or they may 
transfer his or their interest to a trustee.” This last section 
gives the right to any one owner to institute proceedings, and 
clearly gives the right to “such owner or owners” to transfer 
his or their interest. A reference to the previous statutes, which 
are not referred to in the decision above mentioned, seems to 
show, that one owner is not obliged to transfer the value of the 
interest of all the other owners, but merely his own. No question 
could arise on this point under the English statutes. By the Act 
of 7 Geo. IL. c. 15, the limitation of liability is * the value of the 
ship or vessel;”’ and if any of the owners bring a bill in equity 
for an apportionment, they are obliged to bring it on behalf of 
themselves and the other owners, and to pay into court the value 
of the vessel ; and the language of the subsequent English acts is 
the same. The Act of 53 Geo. II. also expressly declares, that the 


amount paid into court shall be “brought into account among — 


the part owners as money disbursed for the use thereof.” 

The language of the Massachusetts Statute of 1818, and of the 
Maine Statute of 1821, shows clearly that a part owner is not 
liable, under those statutes, beyond his individual interest in the 
vessel and freight. Thus, these statutes provide that ‘* No person or 
persons, who is, are, or shall be owner or owners in part or in whole 


1 Wattson v. Marks, 2 Am. Law Reg. 166. 2 Spring v. Haskell, 14 Gray, 809. 
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of any ship or vessel,” shall be liable “ further than the value of 
the interest which said owner or owners have or had,” &c. It is 
true that these statutes required the full value of the vessel to be 
paid into court, in case a bill in equity was brought, following the 
language of the 7 Geo. I., and this makes the provisions of 
the sections inconsistent. This same inconsistency exists in the 
Revised Statutes of Massachusetts, one section of which declares, 
that “ No ship-owner shall be answerable beyond the amount of his 
interest in the ship and freight;” and another, that the bill in 
equity may be prosecuted for a discovery of the amount of loss or 
damage, and the value of the ship and freight. This inconsistency 
does not, however, exist in chapter 47 of the Maine Revised 
Statutes. This has the same clause as to liability which is in the 
Massachusetts Revised Statutes, and then provides, “that the 
owners of the ship or vessel, or any of them, may prosecute a bill 
in equity for discovery and payment of the sum for which the 
owner or owners of the ship may be liable amongst the parties 
entitled thereto. The United States Act of 1851 makes this still 
more plain, by adding that it shall be deemed a compliance with 
the requirements of the act, “on the part of such owner or own- 
ers, if he or they shall transfer his or their interest in such vessel 
and freight.” If it is the policy of the law to limit the liability 
of a ship-owner to the value of his vessel, it would clearly seem 
that the same policy would limit the liability of a part owner to 
the value of his interest. 

So, too, if the view which we have taken be correct, that the 
clause allowing a transfer is to be considered in interpreting 


the intent of the third section, it would follow, that, if a vessel 


were encumbered by a bottomry bond or a mortgage, this en- 
cumbrance should be deducted, in estimating the value of the 
owner’s interest; and such seems to have been the decision of 
Mr. Justice Story, in a case under the Massachusetts act.) But 
the Supreme Court of Massachusetts have construed the Act of 
1851 differently.? “ 

‘It has also been held, that, if cargo is damaged by the unsea- 
worthiness of the vessel, the owner of the vessel cannot abandon 
his interest in the vessel, because the law presumes that he is 
cognizant of this unseaworthiness, and therefore the loss is not 


1 Pope v. Nickerson, 8 Story, 465. 2 Spring v. Haskell, 14 Gray, 809. 
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“ without his privity or knowledge ;”! and that, if the owner of 
the vessel is not owner of the freight, the freight does not con- 
tribute to the loss?? “ Freight pending” has been held to include 
the earnings of the vessel in carrying the goods of the owners 
of the vessel.* 

Section 6. It has been decided under the Act of 53 Geo. III. 
c. 159, § 4, which is the same as the latter part of this section, 
that, if a part owner is in command of the vessel, his negligence 
does not deprive the other part owners of the benefit of the statute. 

Section 7. Under this section, it has been held, that a vessel 
on Lake Erie, bound from Buffalo to Detroit, enrolled and licensed 
for the coasting trade, and engaged in navigation and commerce 
as a common carrier between ports and places in different States 
upon the lakes and navigable waters connecting the same, is nota 
vessel used in inland navigation.® 

On the 20th of December, 1865, a bill was introduced in the 
House of Representatives to remedy the defects of the Act of 
1851, and was referred to the Committee on Commerce; but no 
further action appears to have been taken in the matter. 

From this review of the Act of 1851, it is obvious that many of 
its. provisions are so obscure and uncertain in their application 
that it should be amended, or a new law passed by Congress. 
This is especially true of the third and fourth sections of the act, 
and a few suggestions in regard to the subject-matter of these 
sections may not be out of place. That there should be some 
limitation of the liability of a ship-owner may be taken for granted. 
The question is merely one of the time when the value of the 
vessel and freight should be taken. The rule of the maritime law 
was established at a time when insurance was but little known or 
practised: hence there was but comparatively little objection to 
restricting the liability of the ship-owner to what he might have ~ 
of the vessel and freight at the end of the voyage; but, at the 
present day, when every ship-owner insures or may insure his 
interest in his vessel, it would clearly be inequitable to exempt him 
from liability on account of the total loss of his vessel, when ‘he 
may be fully compensated for such loss by insurance. The value 


1 In re Sinclair, U. 8. D. C., South Carolina, 8 Am. Law Reg. 206. 

2 Walker v. Boston Ins. Co. 14 Gray, 288. 

8 Allen v. Mackay, Sprague, 219. 4 Wilson v. Dickson, 2 B. & Ald. 2. 
5 Moore v. American Transp, Co. 24 How. 1. 
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of the vessel can be ascertained more readily and with more accu- 
racy at the commencement of the voyage than at any other time. 
If a vessel is worth more at the commencement of a voyage 
than just before the loss takes place, there is no good reason why 
the ship-owners should not be liable for this excess, because they 
can insure the value which the vessel had at the commencement 
of the voyage. 

If there is more than one part owner of the vessel, each should 
be liable only for the value of his interest. If the value of the 
ship and freight is not sufficient to pay all the liabilities incurred 
on a voyage, there should be jurisdiction in admiralty on suit by 
any of the parties who have suffered a loss, or by any of the ship- 
owners, to proportion the value of the vessel and freight among 
the parties entitled thereto; and the liability of each owner should 
cease on the payment by him into court of the value of his inter- 
est in the vessel and freight at the commencement of the voyage 
on which the loss occurred. On such a suit being brought, all 
other proceedings against the owners should be stayed. 
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THE recent passage of a general bankrupt law has raised into new 
importance many questions connected with the working of similar 
laws in England and in the several States ; and, among such ques- 
tions, one of considerable importance is the power of a bankrupt 


to bring suits in his own name after the assignment of his prop- 


erty. We propose to consider this question in the present article. 

A leading case in this country is Sawtelle v. Eollins.' The 
opinion of so eminent a tribunal as the supreme court of Maine 
is justly entitled to great respect: but the very weight which 
its decisions carry with them renders them more likely to mislead, 
if erroneous ; and it is therefore important to review this case, in 
which the court seems to have departed from the true principle 
of law. This was an action of replevin; and, before the case 
came on for trial, the plaintiff became insolvent, and his property 
passed to assignees. The defendant contended that the plain- 
tiff was divested of the right of action by the assignment, and 
that the assignees to whom it had passed alone could maintain the 
action. The court held, that the title of the bankrupt was good 
against every one but his assignees, and as they had not inter- 
fered the plaintiff could maintain his action. We think it can be 
shown, that the court here fell into error from overlooking the 
fact, that many of the decisions which they cite, and upon which 
they found their opinion, rest upon certain provisions of English 
statutes which have no place in Cisatlantic jurisprudence. 

The English statutes on the subject of bankruptcy have been 
very numerous, but the same general principle runs through them 
all; and the statute 12 & 13 Vict. c. 106, which repealed the 
preceding ones, contains all the important modifications which 
have been introduced into the law since the time of Henry VIIL., 
and may be quoted as the best expression of the law under which 
the various decisions to which it will be necessary to refer were 


1 23 Maine, 196. 
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made. The language of this statute is as follows: “ When- 
ever any person shall have been adjudged a bankrupt, all his per- 
sonal estate and effects, present and future, wheresoever the same 
may be found or known, and all property which he may purchase, or 
which may revert, descend, be devised or bequeathed or come to 
him, before he shall have obtained his certificate, and all debts due 
or to be due to him, wheresoever the same may be found or known, 
and the property, right, and interest in such debts, shall become 
absolutely vested in the assignees for the time being, for the benefit 
of the creditors of the bankrupt, by virtue of their appointment ; 
and after such appointment, neither the bankrupt nor any person 
claiming through or under him, shall have power to recover the 
same, nor to make any release or discharge thereof; neither shall 
the same be attached as the debt of the bankrupt, according to 
the custom of the city of London or otherwise, but such assignees 
shall have like remedy to recover the same in their own names as 
the bankrupt himself might have had if he had not been adjudged 
bankrupt.”’} 

The policy of the English bankrupt system is essentially the, 
same with our own, and its intention is to benefit both the credi- 
tors and the bankrupt: the former by securing them as large a 
percentage of their claims as the debtor’s estate will afford; the 
latter by freeing him from his obligations, and enabling him to 
begin business again: but their law differs from ours in giving © 
the assignees power over the future estate of the bankrupt until 
he shall have obtained his discharge, while ours limits the effect of 
the assignment to the estate which the bankrupt owned at the time 
when it was made. This difference between the systems is an 
important one, and must be borne carefully in mind in examining 
the English cases ; for many of them relate simply to the rights of 
a bankrupt to after-acquired property, and such are of course 
without force in this country. The English courts have always 
made a distinction between the property which the bankrupt pos- 
sesses at the time of the assignment and that which he acquires 
subsequently. The first vests in the assignees absolutely,? and 
with it all rights of action which the bankrupt possessed to enforce 


1 12 & 18 Vict. 106, § 141. The certificate referred to is substantially a discharge 
signed by a certain proportion of the creditors, releasing the bankrupt from all debts 
and demands provable under the commission. 

2 See exception hereafter in regard to the action trespass of qu. cl. 
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his claims or recover damages for injury to his property. The 
second is also the property of the assignees, if they choose to 
claim it, but otherwise remains with the bankrupt. If therefore 
the bankrupt bring an action for any cause which accrued before 
the assignment, the bankruptcy is a complete defence ; for the right 
of action has passed to the assignees, and even their consent can- 
not enable the bankrupt to bring it. If, however, the cause of 
action accrued after the assignment, the bankrupt can bring the 
action unless the assignees interfere. 

To prove this position, it will be necessary to examine the 
authorities, which, it is thought, will show, first, that, by the 
English law, an uncertificated bankrupt can have no absolute 
property except the earnings of his personal labor necessary to the 
support of himself and his family ; secondly, that he has a quali- 
fied property in such goods as he acquires after his bankruptcy ; 
and, thirdly, that he has no title whatever to the property which — 
he possessed at the time of his bankruptcy. 

The first point is thus laid down by Lord Mansfield; “ An un- 
certificated bankrupt is incapable of trading or contracting for 
his own benefit. All the property that he acquires belongs to his 
creditors ;”? and Lord Kenyon said, “ An uncertificated bankrupt 
cannot have any property of his own.”® The extreme rigor of 
this rule was to a certain extent relaxed by Lord Mansfield in 
the case of Chippendale v. Tomlinson,s which was an action 
brought by an attorney to recover the price of his services. 
The defendant pleaded the plaintiff’s bankruptcy in bar, but the 
court decided that the bankrupt was entitled to the profits arising 
from his personal labor. Lord Mansfield said, “The assignees 
cannot let out the bankrupt, they cannot contract for his labor ;” 
and the qualification thus introduced has never been set aside. 

In this same case is to be found the first evidence in support of 
the second point; viz., that, in goods acquired after the bank- 
ruptcy, the bankrupt has a qualified property. Buller, J., in his 
opinion, quotes from Lord Hardwicke the remark: “ All his 
future personal estate is affected by the assignment ;” and says, 


1 See Kitchen vy. Bartsch, Le Blanc, J., 7 East, 53. See also the argument of 
Copley, Sergt., in Calvert v. Clark, 3 Moore, 96, 8. C. 8 Taunt. 742. 

2 Martin vy. O’ Hara, Cowp. 828. 

3 Webb v. Ward, 7 T. R. 296. See also Billon v. Hyde, 1 Ves. 326. 

4 Cooke’s Bank. ‘Law, 431. 
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“ He evidently meant, that, if the assignees claim it, the bankrupt 
must deliver it up, and so far the assignment affects it, but no 
other person can have the same plea.” 

In most of the cases where the point was subsequently raised, 
the suit had been brought by the plaintiff to enforce contracts, or 
secure payment for goods acquired and sold after the assignment, 
with the assent of the assignees, and the defendant had pleaded the 
plaintiff’s bankruptcy in bar. The courts uniformly held, that 
the bankruptcy was no bar; and it is from decisions in such 
cases that the opinions which follow are taken. 

The case of Webb v. For? is a leading case on this point; and in 
it Lord Kenyon examines the question at some length, and com- 
pares the bankrupt after assignment to a holder of special prop- 
erty. His words are,“ A special property, in the case of personalty, 
may be in one, while the absolute right to it may exist in another. 
When a competition arises between those two persons, the right of 
the latter must prevail; but against all other persons a special prop- 
erty is sufficient... . As far as respected the property at the time 
of the bankruptcy, there is no doubt but that it all passed under 
the assignment. Why may he [the bankrupt] not be possessed of 
goods, though acquired since his bankruptcy? It is admitted, that, 
if they were the produce of his earnings and labor, he may be.” 
Ashhurst, J., expresses the rule briefly: “I take the general rule 
to be, that a bankrupt has a right against all persons but the as- 
signees,” words often quoted, but which can apply only to the after- 
acquired property, as the circumstances of the case and the words 
of Lord Kenyon above quoted show. The case of Fowler v. Down? 
was an action of trover to recover goods which the defendant had 
in custody, and which he refused to deliver to the plaintiff, who 
had an order for them from a third party, on the ground that the 
plaintiff was a bankrupt. Eyre, C.J., said, “ What shall be done 
between the bankrupt and his assignees or creditors is one thing ; 
and what between him and astranger,another. This narrow ground, 
that the bankrupt has a right against everybody but the assignees 
is sufficient to support the verdict,” which had been for the plain- 
tiff. In the same case, Heath, J., said, “ The bankrupt has a defea- 
sible property which none but tlie assignees can defeat.” 

These cases are cited in support of the decision in the case of 


17 T.R. 391. 2 1 Bos. & Pul. 44. 
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Sawtelle v. Rollins. To show that they are inapplicable, it is 
necessary to prove the distinction stated above: and this leads us 
to the third point ; viz., that the bankrupt has no title whatever to 
the property which he owned before bankruptcy, and that the con- 
sent of his assignees can give him none. The first case which 
helps to establish this point is the case of Fowler v. Down, just 
referred to. The chief justice, after saying that the bankrupt has 
a right against every one but the assignees, himself points out the 
limits to which the rule must be confined ; for in giving the reasons 
for his decision he takes the position that the assignment only 
passes the estate which the bankrupt had at the time when it was 
made, and that a second assignment would be necessary to pass 
any effects acquired between the bankruptcy and the obtaining of 
the certificate. He says, “ A certificate is not like a pardon: it is 
not necessary to make him a new man. In my opinion, it could 
not be enough for a creditor or an assignee to say that he is uncer- 
tificated; even to entitle them to an assignment of future effects 
under the statute, they must show that they have debts unpaid; 
a fortiori a stranger ought not to take advantage of his being un- 
certificated, which affords but a presumption at most that there 
are debts unpaid.” That is, he not only decides that the assignees 
must claim the property acquired after bankruptcy, in order to 
give them a title to it, but doubts whether the assignment gives 
them even the right to claim it; a position which obviously could 
not be maintained with regard to the property which the bankrupt 
owned at the time of his bankruptcy. It is true, that no other case 
can be found which goes so far as this, or which warrants the idea 
that a second assignment is necessary to pass the title to goods 
acquired after the bankruptcy: but this opinion is, nevertheless, a 
strong authority to prove the existence of the distinction in ques- 
tion; and the fact, that in this case an opinion is expressed so 
utterly inapplicable to the property possessed at the time of the 
bankruptcy, and so obviously confined to the after-acquired prop- 
erty, shows how far decisions in regard to the latter are from sup- 
porting the opinion of the supreme court of Maine in regard to 
the former. 

In the case of Kinnear v. Tarrant,? the counsel for the defence 
stated the question to be, “‘ Whether an action can be supported, 


11B.&P. 44, 2 15 East, 622. 
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though for the alleged benefit of the creditors, in the name of a 
bankrupt whose property and credits have been assigned to another 
under his commission before declaration, merely because the pro- 
cess had issued, though it was not served before the date of the 
assignment or commission ;” clearly assuming that the bankrupt 
had no right to sue if the assignment had preceded such issue. 
Lord Ellenborough, C.J., said, “There is no doubt that the debt 
and the right of action for it are vested in the assignees as between 
them and the bankrupt. The only question would be, whether the 
assignees may not renounce a benefit given to them by the law ;” 
and in delivering the opinion said, “* No case has been cited where 
the defendant, having a day in court to plead it, has been prevented 
from pleading the bankruptcy of the plaintiff in bar to his recovery 
or his having execution.” He then cited Lord Mansfield’s de- 
cision of an unreported case (Barnes v. Maton), where a bankrupt 
had begun a suit before his bankruptcy, and had proceeded no 
farther than the delivery of a declaration, and the assignees subse- 
quently brought an action in their own names for the same cause. 
The defendant took the ground, that the second action was vexa- 
tious, because the plaintiff might have proceeded in the first ; but 
the court said, “ The right ground is, that the second action is 
not vexatious, if the assignees could not proceed in the first action 
brought by the bankrupt. The defendant might have pleaded the 
bankruptcy, and the court could not have set aside the legal bar.” 
After citing this decision, Lord Ellenborough concludes: “ And as 
the same plea has been pleaded in the present case which the 
Court of K.B., in the case just cited, recognized as a legal bar, 
we cannot deny the same effect to the pleas in the present in- 
stance ;”’ and he therefore decided that the bankruptcy was a 
perfect bar to the action, though in this case it was brought for 
the benefit and with the consent of the assignees. 

This case is supported by the case of Drayton v. Dale.1 In this 
case, the judges dwell with some force on the point, that the prop- 
erty of a bankrupt, acquired after his bankruptcy, does not vest abso- 
lutely in his assignees ; and that he may maintain actions in respect 
of it, unless the assignees interfere to prevent him. The court 
does not expressly state that he cannot maintain actions in respect 
of property acquired before bankruptcy; but they limit their 


12B. & C. 298. 
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opinion with such care to after-acquired property, that this rule 
may be fairly, if not necessarily, inferred from their decision. 

The case of Calvert v. Clark! was quoted by the Supreme Court 
of Maine, and at first sight it might seem to be inconsistent with 
the conclusions at which we have arrived. This was an action of 
trespass quare clausum fregit, brought by a bankrupt for an injury 
to his property, which was committed before his bankruptcy ; and 
the defence pleaded the assignment. Dallas, C.J., said, It seems 
clear, that, as against all the world but the assignees, the bankrupt 
has a clear right of trespass quare clausum fregit ; for, if this were 
not held, and if the assignees allowed him to remain in posses- 
sion of premises he before occupied, as considering them a kind of 
damnosa hereditas, it would follow, that every civil outrage might 
be committed upon the property without any means of redress.” 
The gist of the decision is given very clearly in the head-note to 
the report of the case in Moore, as follows: “ An action of trespass 
quare clausum fregit is maintainable by a tenant from year to year, 
who had become bankrupt after the committing the trespass, 
and before the commencement of the suit; and the right of such 
action does not pass to the assignees by the assignment, unless 
they interfere, as the bankrupt may sue as a trustee for, and has a 
good title against all persons but, them.” The decision of the 
court in this case is evidently confined to the action of trespass 
quare clausum fregit. They decided that it did not pass to the 
assignees unless they claimed it, and doubted if it could at all. 
It is therefore not a decision that a bankrupt has a right to main- 
tain an action which has passed to his assignees, but one that has 
not passed ; and it is, consequently, in no way at variance with the 
proposition maintained here, which relates only to actions of the 
former class. The doubts of the court in this case have since 
been confirmed by the decision in Rogers v. Spence,? where it was 
held that the action of trespass quare clausum could not pass 
by the assignment. The following quotation from the opinion of 
the court is long, but it contains so much that is material that it 
is difficult to abridge it: “On the bankruptcy of a trader,” say 
the court, “there are some rights of action to which he may be 
entitled, which vest in the assignees, and some which do not. As 
the object of the law is manifestly to benefit creditors, by making 


1 8 Moore, 96, S. C. 8 Taunt. 266. 2 13 Mees. & Wels. 571. 


a 
t 
] 
] 
( 


THE RIGHTS OF ACTION OF A BANKRUPT. 627 


all the pecuniary means and property of the bankrupt available to 
their payment, it has in furtherance of this object been construed 
largely, so as to pass not only what in strictness may be called the 
property and debts of the bankrupt, but also the rights of action to 
which he was entitled, for the purpose of recovering in specie, real 
or personal property, or damages in respect of that which has been 
unlawfully diminished in value, withheld, or taken from him; but 
causes of action not falling within this description, but arising out 
of a wrong personal to the bankrupt, and for which he would be 
entitled to remedy, whether his property were diminished or 
impaired or not, are clearly not within the letter, and have never 
been held to be withip the spirit of these enactments, even in 
cases where injuries of this kind may have been accompanied or 
followed by loss of property ; and to this class we think the action 
of trespass quare clausum fregit must be considered to belong.” 
The case of Calvert v. Clark, then, taken in connection with the 
case just cited, forms no exception to the proposition here main- 
tained. 

The court, in the case of Calvert v. Clark, alluded to what is. 
called a damnosa hereditas, which is another exception to the gen- 
eral rule, that all the bankrupt’s property goes to his assignees. 
The law, whose object it is to benefit the creditors, by giving them 
all the bankrupt’s estate, will not compel them to take property 
which will not only not benefit, but even injure them. This is 
what is meant by damnosa hereditas,—a term which was first 
introduced into our law by Lord Kenyon, in the case of Bourdil- 
lon v. Dalton.’ The law on this point is laid down very clearly by 
Lord Ellenborough, in Turner v. Richardson? where he said, “ It 
has been decided, that assignees of a bankrupt are not bound to 
take what Lord Kenyon calls a damnosa hereditas,— property of 
the bankrupt,—which, so far from being valuable, would be a 
charge to the creditors. If, however, they do take it, they can- 
not afterwards renounce it because it turns out to be a bad 
bargain.” In such cases, however, it would seem that there must 
be evidence to show, not only that the assignees had notice, but 
that they did some act to show waiver or abandonment. The 
rule of English law with regard to the property which the bank- 
rupt owns at the time of his bankruptcy is clear. With the excep- 


1 Peake’s N. P. Cases, 288. 27 East,335.  % Johnson v. Neale, 6 Allen, 227. 
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tions already discussed, it becomes, in the words of the statute, 
“absolutely vested in the assignees,” and “ neither the bankrupt, 
nor any persons claiming through or under him, have any power 
to recover the same.” This portion of their law only has any 
force or application in this country, where the legal status, denoted 
by the phrase “ uncertificated bankrupt,” is believed to have no 
existence.! 

The supreme court of Maine evidently regarded the American 
and English law as the same, for they rest their decision on Eng- 
lish authorities; and their error lay in this, that they decided a 
case where the rights of the bankrupt in previously acquired prop- 
erty were in question by the rule which yegulates his rights in 
after-acquired property, when the -rules which govern the two are 
entirely different, as it is the purpose of this article to show. 

The United States bankrupt law, like our American acts gen- 
erally, limits the effect of the assignment to the property which 
the bankrupt owns at the time when it is made, and contains no 
reference to his subsequently acquired property. Its language is 
as follows: — 


“Section 14. And be it further enacted, That as soon as said assignee 
is appointed and qualified, the judge, or where there is no opposing 
interest, the register, shall, by an instrument under his. hand, assign and 
convey to the assignee all the estate, real and personal, of the bankrupt, with 
all his deeds, books, and papers relating thereto, and such assignment shall 
relate back to the commencement of said proceedings in bankruptcy ; and 
thereupon, by operation of law, the title to all such property and estate, 
both real and personal, shall vest in said assignee, although the same is 
then attached on mesne process as the property of the debtor, and shall 
dissolve any such attachment made within four months next preceding the 
commencement of said proceedings.” 


Then follow some provisions exempting certain descriptions of 
property from the effect of the assignment, and then it con- 
tinues : — 


“ All the property conveyed by the bankrupt in fraud of his creditors; 
all rights in equity, choses in action, patents and patent rights and copy- 
rights; all debts due him or any person for his use, and all liens and 
securities therefor, and all his rights of action for property or estate, real 


1 The legal position of an undischarged bankrupt or insolvent person, under our 
laws, is very different from that of an uncertificated bankrupt in England; but it 
would be foreign to the purpose of this inquiry to point out the precise difference. 
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or personal, and for any cause of action which the bankrupt had against 
any person arising from contract or from the unlawful taking or detention 
or of injury to the property of the bankrupt, and all his rights of redeem- 
ing such property or estate with the like right, title, power and authority 
to sell, manage, dispose of, sue for, recover, or defend the same, as the 
bankrupt might or could have had if no assignment had been made, shall, 
in virtue of the adjudication of bankruptcy, and the appointment of his 
assignee, be at once vested in such assignee ; and he may sue for and re- 
cover the said estate, debts, and effects, and may prosecute and defend all 
suits at law or in equity pending at the time of the adjudication of bank- 
ruptcy in which such bankrupt is a party in his own name, in the same 
manner and with the like effect as they might have been presented or de- 
fended by such bankrupt, ... but no property held by the bankrupt in 
trust shall pass by such assignment.” 

And again, in Section 16, “ The assignee shall have the like remedy to 
recover all said estate, debts, and effects in his own name as the debtor 
might have had if the decrees in bankruptcy had not been rendered and 
no assignment had been made. If, at the time of the commencement of 
proceedings in bankruptcy, an action is pending in the name of the debtor 
for the recovery of a debt or other thing which might or ought to pass to 
the assignee by the assignment, the assignee shall, if he requires it, be ad- 
mitted to prosecute the action in his own name, in like manner and with 
like effect as if it had been originally commenced by him ;” provisions 
which seem merely a re-statement in briefer language of those contained 
in the previous section. 


\ 


The provision of the English statute, which prohibits the bank- 
rupt from recovering any debts or making any release or discharge 
of the same, is omitted in the American act; but it is difficult to 
see how this omission can in any way enlarge the bankrupt’s 
rights. The sweeping language of the statute is evidently de- 
signed to place the assignee in exactly the position, with regard to 
the bankrupt’s property, which the bankrupt himself occupied 
before the assignment; that is, the position of absolute owner. 
He alone can dispose of it, and bring actions concerning it; and 
the bankrupt stands in relation to it in the position of a stranger, 
and has no more right than any other stranger to interfere in its 
management or assume an owner’s rights. This is not expressly 
laid down in the statute, but a fair construction of the whole act 
seems to favor this interpretation; for in all its subsequent pro- 
visions the assignee is treated as the owner of the property, and the 
existence of the bankrupt, as far as it is concerned, utterly ignored. 

VOL. I. 42 
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The section which gives the assignee the right to continue in his 
own name actions pending at the time of the bankruptcy must be 
interpreted to give the assignee the right to choose whether he will 
continue the action or abandon it, and not to give the bankrupt a 
right to continue it if the assignee does not elect to take it. If 
the former construction is the true one, that is, if the bankrupt 
has not even the right to continue actions pending at the time of 
his bankruptcy, it would seem to follow, that a fortiori he would 
have no right to bring new actions; but, even if the latter inter- 
pretation is adopted, and it is held that the assignee’s consent can 
give him a right to continue, the right must be confined within the 
strict limits of the statute ; and the fact that an express provision 
is necessary to give the bankrupt-this right would negative the 
presumption that any right of this nature can exist independent of 
such express provision. But in this particular the English and 
American acts are not essentially different, and there seems to be 
no good reason why the rules which governed the English courts 
in the interpretation of their acts should not be applied in the 
interpretation of our own. The conclusion therefore must be, that 
the rule of law under discussion has not been affected by the new 
bankrupt law. 
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Ir cannot be denied, that the system of special pleading, as it 

originally existed at common law, contained many and glaring 
defects. It was open to the charge of prolixity and a too refined 
subtlety. Substantial justice was too often sacrificed to the 
shadow of form. Many of its fictions were baseless, and of many 
more the reason had ceased long before they were finally disused. 
It was, in many cases, the fruitful parent of expense and delay, 
and afforded too frequently a cover for chicanery and fraud. The 
existence of these and kindred evils must be admitted by the most 
enthusiastic admirers of the system. But such evils were not 
inherent in the system itself. 

Legal reform, in its better sense, is not of modern date. As the 
science of law advanced, there were not wanting skilful and 
learned jurists who perceived and pointed out its defects; but 
they approached the task of change with cautious hands. Early 
legislation, it is true, at different times, remedied, with more or 
less effect, many of the more glaring evils; but no systematic and 
thorough attempt at reform was made until early in the present 
century, when the whole matter of reform in pleading was referred 
by the British Parliament to a board of commissioners, known as 
the common law commissioners. At the hands of this commis- 
sion, the whole subject was patiently and thoroughly investigated ; 
and various changes, more or less fundamental, were suggested. 
Care was taken, however, by the members of this commission, as 
by their predecessors in legal reform, not to impair the integrity 
or unsettle the foundations of the system itself. The work was 
mainly confined to the remedy of incidental defects, and the 
reform of practices which had either become obsolete, or were 

found to work injuriously. Of the changes suggested by the com- 
missioners in the system of special pleading, it is not our intention 
to speak. Their attention was directed to a subject of greater 
importance than the remedying of merely formal evils; viz., the 
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growing use of the general issue. 
this subject : — 


We quote from their report on 


“That the present state of the practice on this subject requires altera- 
tion seems to be universally felt, but, with respect to the kind of alteration 
required, the views taken by different persons are surprisingly dissimilar : 
one set of opinions pointing to the restriction of the general issue, and 
another to its wider application, and to a corresponding extinguishment of 
special pleading. It will be found, however, on reference to the written 
communications addressed to us, that there is a decided preponderance of 
authority in favor of the former course; and we do not hesitate to declare 
our own strong conviction that it is the right one, and that its adoption 
would be attended with highly beneficial results.” 


The commissioners then proceed to speak more fully of the com- 
parative advantages of the use of the general issue and of special 
pleas. Our space will only permit us to give the following brief 
abstract : — 


“ The special plea determines the character of the issue, whether of fact 
or law, and presents that issue immediately to the proper tribunal for 
decision. Under the general issue, the whole case is sent to trial, facts and 
law together: points of law, instead of being sharply developed at the out- 
set by demurrer and deliberately prepared and argued, are left to be devel- 
oped as the trial progresses, and are necessarily argued and decided without 
that opportunity for preparation or reflection, either by judge or counsel, 
which would have been afforded had the points been raised by demurrer. 
It often happens, moreover, that the case in hand turns entirely on matter 
of law, there being no fact really in dispute ; in which case a trial of mat- 
ters of fact might be altogether dispensed with, if the parties should proceed 
by way of special plea, and raise the question of law by demurrer. By the 
use of the general issue, the precise point in controversy is never developed 
by the pleadings: the result is an unnecessary accumulation of proof, and 
consequently of expense, to say nothing of time and labor wasted in use- 
less preparation. Or the parties are, or profess to be, taken by surprise at 
the trial; hence arise motions for postponement, and the harassing and 
vexatious delays which have rendered the administration of justice pro- 
verbial. 

“ Another ill consequence attendant upon the general issue is, that, as 
the true point of decision has not been evolved by the pleading, it becomes 
the business of the judge to extract it from the proofs and allegations 
before him, to sever correctly the law from the fact of the case, and again 
the facts admitted from those in controversy, and to present the latter in a 
distinct shape to the jury for their consideration; an analysis which the 
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rapidity and tumult of a trial at nisi prius renders extremely difficult, and 
which is often defectively conducted.” 


Hence arise motions for new trials for errors in law, when the 
record of the trial below, corrected by the judge from hasty 
minutes or imperfect recollection, is to be transmitted to the court 
in bane, where the question of law, too often colored or trimmed 
down by the bias of the judge whose errors are to be revised, is thus 
imperfectly presented, to be at last decided by the same tribunal 
before which it might at the outset have been raised by demurrer, 
by the parties themselves, without the expense, delay, and preju- 


dice of the trial below. On this point the commissioners re- 
mark : — 


“ But these considerations give an inadequate view of the extent of the 
inconvenience now produced by the great and growing frequency of the 
motions in question. Indeed, we know of no existing abuse of which 
the influence is so wide and the pressure so intolerable. They have in a 
considerable degree impaired the value of a verdict, which, according to 
the ancient and true principle of law, was of a final and conclusive char- 
acter, but is now in so many instances subjected to the revision of the court 
in bane, and with so much facility set aside, that the party in whose favor 
the opinion of the jury is declared has comparatively little reason to rely 
on the permanency of the advantage he has obtained. He too often finds 
that it is but one successful struggle in an arduous and expensive contest, 
which is to end at last in defeat.” 

The suggestions of the commissioners were adopted, and em- 
bodied in the well-known rules of Hilary Term, 4 Wm. IV., by 
which the effect of the general issue was for the future determined 
and essentially restricted. 

The foregoing reference has been made, not in the hope of im- 
parting information to the professional reader, nor of enforcing or 
adding to the arguments suggested, but rather as a text for remark 
upon the subsequent progress of reform in the United States in 
our own day. 

The abuses above specified are neither imaginary nor trifling, 
nor do they belong to the past. The experience of every practi- 
tioner and suitor but too painfully attests the contrary. And we 
firmly believe, that to the loose use of the general issue and the 
disuse of special pleas, added to a corrupt and growing tendency 
to a relaxation of the wholesome restraints of practice in regard 
to amendments and matters of form, are due, not only the abuses 
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above specified, but many others that disgrace our modern juris- 
prudence. And it will be not a little strange, if it shall appear 
that modern reform in the United States, while perceiving and 
deploring existing evils, has tended persistently to foster and per- 
petuate the root from which they spring. 

In striking contrast to their English predecessors, our modern - 
reformers, as a class, instead of calmly and deliberately seek- 
ing to discover and remedy real evils, and to preserve and per- 
petuate the system, purified of its barbaric incidents, have 
recklessly attacked the entire structure, seeking, it would seem, 
nothing less than its destruction, and the substitution of a new 
contrivance of their own, reared, it may be, upon the ruins and 
composed in part of the materials of the old, but still a new build- 
ing with “ all the modern improvements.” 

A glance at the course of legislation in the United States will 
amply illustrate the truth of these statements. 

To New York must be ascribed the honor of leading the advance 
with the Code of Procedure, which has entirely wiped out com- 
mon-law pleadings of every name and nature : — 


“Section 554. The distinction between actions at law and suits in 
equity, and the forms of all such actions and suits heretofore existing, are 
abolished; and there shall be in this State hereafter but one form of 
action for the enforcement or protection of private rights and the redress 
or prevention of private wrongs, which shall be denominated a civil 
action.” 


“Section 636. All the forms of pleading heretofore existing are 
abolished.” 


The pleadings under the Code are the Complaint, Answer, 
and Reply. The cause of action and matters of defence are to 
be stated “in ordinary and concise language, without repetition, 
and in such a manner as to enable a person of common-under-: 
standing to know what is meant.’ A demurrer to the complaint 
is provided for an “ insufficient statement of the cause of action,” 
and for other specified causes. 

These provisions of the New York Code have been substantially 
adopted in Indiana, Iowa, Minnesota, Missouri, Wisconsin, Ohio, 
and Oregon. 

Nor is Massachusetts far behind. The General Statutes pro- 
vide — 


“There shall be hereafter only three divisions of personal actions: viz., 
First, actions of contract, which shall include those heretofore known as 
actions of assumpsit, covenant, and debt, except for penalties; Second, ac- 
tions of tort, which shall include those heretofore known as actions of 
trespass, trespass on the case, trover, and all actions for penalties ; Third, 
actions of replevin.” 

“The substantive facts necessary to constitute the cause of action may 
be stated with substantial certainty and without unnecessary verbiage.” 

“Special pleas in bar, as formerly used, are abolished, and the general 
issue, in all except real and mixed actions; and in place thereof the de- 
fendant shall file an answer to the declaration. In real and mixed actions, 
the defendant may give in evidence under the general issue all matters 
which might formerly have been pleaded in bar.” 


The Maryland Code provides, “ Any declaration which con- 
tains a plain statement of the facts necessary to constitute a ground 
of action shall be sufficient; and any plea necessary to form a 
legal defence shall be sufficient, without reference to mere form.” — 
“Tt shall not be necessary to state any formal commencement or 
conclusion to any declaration or other plea.’””—‘“ No special de- 
murrer shall be allowed in any civil case.” Forms of pleadings 
applicable to the different actions are provided, which may be used ; 
but a departure from them shall not vitiate the pleading “as long 
as substance is expressed.” In Georgia, no special plea is allowed 
except in equity. In Michigan, no special plea in bar is allowed 
in any civil action. In Maine, New Hampshire, Vermont, Con- 
necticut, New Jersey, Michigan, Mississippi, and Tennessee, 
although special pleas are allowed (except in Michigan), the 
general issue may also be used in every case, under which any 
matter of defence may be given in evidence, provided a written 
notice of the matters of defence shall accompany the plea. This 
use of the general issue, with notice as a substitute for the 
special plea, which is claimed as a great improvement on the old 
system, and is coming into very general favor, though it obviates 
some of the evils incident to the general issue at common law, yet 
is after all open to the graver faults of that practice. As the 
“notice” forms no part of the plea, the plaintiff cannot, by reply- 
ing, develop a direct issue of fact; nor can he demur, even if the 
facts set up clearly constitute no legal defence. But he must go 
to trial, as heretofore, on the whole case. Moreover, as the notice 
may be, and generally is, expressed in very loose and general 
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terms, it really, in practice, serves but very imperfectly to apprise 
the plaintiff of the real ground of defence. 

Thus stands the law in the United States. In twenty States, 
common law pleading is practically abolished, and nowhere has it 
escaped serious innovation; and, where the general issue is still 
retained, it has an effect wider even than at common law. 

We have already expressed our belief in the mischievous ten- 
dencies of such changes in the law. Whether our fears are well 
or ill founded experience must decide. But it is at least a fair 
question, whether the cause of some of the evils, which all admit 
to exist, may not be looked for here. 

The science of pleading, that “ most honorable, laudable, and 
profitable thing in our law,” “by which the law itself speaketh, 
as if pleading were the living voice of the law itself,’ no longer 
exists. Instead of a system founded on principle and contained 
in scientific rules are substituted arbitrary “ rules of practice ;” 
instead of Stephen and Chitty, the New York Code. 

This modern passion for innovation on an old and tried system, 
together with the growing looseness of practice and distaste for the 
ancient learning, should be cause of grave solicitude and alarm to 
every lover of the profession. 

The attempt to popularize any science has always been and must 
be, not only vain, but dangerous. And the science of law is no 
exception. Nor is there any antagonism in this matter between 
the interests of lawyer and client. It is a truth too little appre- 
ciated, that whatever affects the purity and dignity of the profes- 
sion affects also in an equal degree the interests of suitors. 

We cannot better illustrate our views than by quoting, in con- 
clusion, the following remarks of Judge Gould, of the Supreme 
Court of New York, in the Preface to his edition of “ Gould’s 
Pleading : — 


“ Without assuming any great responsibility, it may be suggested, that, 
when the attempt is made to let down any species of learning to the level 
of every ‘common understanding,’ untrained by the labor of study, the 
result is but too likely to show, that what is proposed as simple has 
only the simplicity of poverty, —a simplicity which has no power to exist 
without assistance from the system it derides. Law made easy is not the 
law that will stand the test of practice; and the mere reading of statutes 
never yet made any man alawyer. Courts of high standing do not always 
consider codes to be the embodiment of true progress, or that ‘ wisdom will 
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die’ with those who make them. The supreme court of the United 
States (20 How. U.S. Rep. 524-5), says of common-law pleading, ‘ This 
system, matured by the wisdom of ages, founded on principles of truth and 
reason, has been ruthlessly abolished in many of our States, who have rashly 
substituted in its place the suggestions of sciolists who invent new codes and 
systems of pleading to order. But this attempt to abolish all species and 
establish a single genus is found to be beyond the power of legislative 
omnipotence. The result of these experiments, so far as they have come 
to our knowledge, has been to destroy the certainty and simplicity of all 
pleadings.’ And, by way of illustrating the absurdities into which such 
a course had actually led, the court names a case in which (at the end of a 
chaos of so-called pleadings) the jury gave a verdict for $1,200, and the 
court rendered judgment for four negroes! When a profession distin- 
guished for its learning is called upon to surrender its natural prerogative 
of explaining its own terms and understanding its own rules, and to throw 
the accumulated treasures of its knowledge — the lore of centuries — into 
the crucible of a popular assembly, there to be reduced and adulterated 
till there should come a compound intended to make ‘ every man his own’ 
lawyer, there cannot be expected to result any system. The intention of 
the whole undertaking is to break down, not build up. To such a course 
may be specially applied what a scholar and lawyer has said with a gen- 
eral application to educated men: ‘If the blind lead the blind, we are 
informed what will be the consequence. But no one has ventured to pre- 
dict the “ hideous ruin and combustion” that would ensue, should the blind 
undertake to lead those who see, and should those who see accept the 
guidance.’ ” 


SEALS. 


THE preparation of an argument in regard to an instrument, 
which, it was contended, was not a deed, because the seal was 
made by an impression upon the paper without any wax or simi- 
lar substance, has led the writer into an investigation in reference 
to the origin and history of seals as a mode of authenticating 
documents, which may interest the readers of the American Law 
Review.! 

Some high authorities seem to sustain the position that such 
an impression alone is not sufficient ; but a careful examination of 
their language shows, that it was sometimes used, not so much with 
reference to the substance upon which the impression was made as 
to some other element of the act, while in other cases it may be 
suspected that subsequent writers have been misled by disregard- 
ing this distinction. 

Chancellor Kent (4 Comm. 452, 9th ed.y says, “* The common law 
intended by a seal an impression upon wax or wafer, or some other 
tenacious substance capable of being impressed.” This language 
does not literally exclude the idea of an impression on the paper 
alone ; but his decision in Warren v. Lynch, 5 Johns. 239, although 
not decisive, tends to that construction. He cites Co. Inst. 169; 
Perkins, § 134; Bro. Tit. Faits,17,30; Lightfoot ¢ Butler’s Case, 
2 Leon. 21. The distinguishing element of my Lord Coke’s defini- 
tion (3 Inst. 169) is the making an impression as a symbol of 
authentication. “ The deed, charter, or writing,” he says, “ must 
be sealed ; that is, have some impression upon the wax, for sigillum 
est cera impressa, quia cera, sine impressione, non est sigillum.” 

And in none of these authorities is it decided that a seal can 
legally be impressed upon only one material. In Perkins, § 134, 


1 The following pages are, however, rather a cento than an essay, — not so much 
an attempt at an exhaustive discussion of the subject as a collection of materials 
for that purpose. 
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Bro. Faits, 17, 30, and Lightfoot’s Case, 2 Leon. 21, the subject 
considered was the use of one or more seals; and the point decided 
or stated is, that it is a sufficient sealing if several parties make 
their respective impressions with one seal or on one piece of wax, 
clearly implying, not only that the subject of impressions, and not 
materials, was that before the court, but that the substantial element 
of sealing was considered to be the sigillum, print, or impression. 

And it is believed, that, upon a careful examination of the ad- 
judged cases, cause will be found to agree with President Pendle- 
ton in Jones v. Longwood, 1 Wash. (Va.) 42, where he said, “ Nor 
is there any adjudged case recollected which determines that a seal 
must be necessarily something impressed on wax,” rather than 
with Chancellor Kent (pace tanti viri); and to accept the propo- 
sition, that the impression of a seal on the paper of a deed 
alone, without any wax, wafer, gum, paste, mucilage, gluten, or 
other paper, is a good, legal, and sufficient seal by the common 
law. 

It has been so held by the supreme court of New Hampshire 
in Carter vy. Burley, 9 N.H. 558, and Allen v. Sullivan R.R. Co. 
32 N.H. 446. In the former case (1838), Parker, C.J., said, 
“In this case, the protest is by a notary, under what purports to 
be an official seal. It is not a mere scrawl, but a distinct im- 
pression upon the paper of the protest, showing the character of 
the notarial seal. Nothing would have been added to its character 
by wafer or wax ; and, as this is not an uncommon mode of affixing 
official seals, we are of opinion that it is sufficient. It is to be 
presumed, from the production of the instrument itself, that it was 
duly affixed, according to the laws of Pennsylvania, until there 
is something to impeach it”: In the latter (1855), the subject 
was discussed with much learning by Bell, J., and the same 
decision made in regard to the impression of a seal of a railroad 
corporation on the paper of an instrument issued by them as a 
bond. The learned judge remarked: “ It seems to us, then, that 
there is nothing necessary to constitute a seal but some material 
of a suitable character to receive an impression, and an impression 
bearing the character of a seal upon it.” 

Without accumulating quotations from authorities accessible to 
our readers, it may be added that similar decisions have been 
made by the chancellor of New Jersey in Corrigan v. Trenton Dela- 
ware Falls Co. 1 Halst. Ch. 52 ;, by the supreme court of Vermont in 
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Beardsley v. Knight, 4 Vt. 471, 479, and Bank of Manchester v. Sla- 
son, 13 Vt. 334; by the supreme court of California in Connolly v. 
Goodwin, 5 Cal. 220; by Mr. Justice McLean, in the circuit court 
of the United States, in Follett v. Rose, 3 McLean, 332, 335; by 
the supreme court of the United States in Pillow v. Roberts, 
13 How. 472; and even in New York (where it has been other- 
wise held in cases apparently not much considered), in the case of 
Curtis v. Leavitt, Roosevelt, J., of the supreme court of that 
State, 17 Barb. 309, 318, and Comstock, J., of the court of 
appeals, 15 N.Y. Rep. 90, considered such a seal good at com- 
mon law. So also did the superior court of the city of New York in 
Ross v. Bedell, 5 Duer, 462. ; 

In Great Britain, it has been so held by the High Court of 
Chancery in Sprange v. Barnard, 2 Bro. C.C. 585 (1789), where a 
wife having power to dispose of certain property by her will, “ by 
her signed, sealed,” &c., made two testamentary papers, one on 
unstamped paper and only signed, the other on stamped paper ; 
viz., paper on which the stamp was impressed in the manner 
now under consideration, and “fixed the two papers together 
with a wafer”: and the court (Sir Richard Pepper Arden)! said, 
“JT think the stamp equivalent to a seal, without having recourse to 
the wafer? which annexed the stamped paper to the former.” 

And in the Queen’s Bench, in Regina v. St. Paul, 7 Q.B. (Ad. & 
El. N.S.) 232 (1845), where the seal was made by impressing 
two marks in ink merely by means of wooden blocks, “ the court 
thought it unnecessary to hear any argument” in favor of this as 
a valid seal (p. 235). And (per Lord Denman, C.J.) said, “ We 
do not wish to encourage the slightest doubt on this last point.” 

So far as the Massachusetts cases are concerned, the exact point 
has never been decided. : 

In Commonwealth v. Griffith, 2 Pick. 11 (1823), Parker, C.J., 
merely says (p. 18), ‘* We do not decide whether a scrawl is a seal, 
though probably it would not be so considered in this State ;” but 
Merrick said, arguendo, “ Frequently impressions are made only on 


1 Lord St. Leonards (Sugden on Powers, ubi infra) attributes this opinion to Lord 
Kenyon; but on the 4th of June, 1788, Kenyon was appointed Chief Justice of the 
K.B., and Arden Master of the Rolls (Foss. Tabule. Curiales, 80, 81), while this 
opinion is given under date of May 4, 1789. 

2 Ttalics are used in this as in other quotations herein made, whether in the 
original or not. ° 
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the paper itself;” and Wilde, J., remarked, “In the district court 
in Maine, a stamp on the paper has been held to be a seal” 
(p- 18). 

In Bradford vy. Randall, 5 Pick. 495 (1827), Morton, J., by im- 
plication, expresses the opinion, that an impression upon paper is 
sufficient; for, he says, “ A seal is an impression upon wax or 
wafer or other tenacious substance. This impression may as well 
be made by annexing a piece of paper as by stamping some figure 
or device upon it.” And again, “So it will be sufficient if one 
acknowledge an impression already made to be his seal.” 

In Tasker v. Bartlett, 5 Cush. 359 (1850), the seal objected to 
and held good “ was of paper with an impression upon it, apparently 
spread with gum on its under side and affixed to the deed by 
moistening the gum, without the addition of any wafer or wax ;” 
and Wilde, J., doubtless bearing in mind the decision and rule 
which he cited in Commonwealth v. Griffith, 2 Pick. 11, said, 
delivering the opinion of the court, “ Anciently, a seal was defined 
to be an impression on wax; but it has long been held that a seal 
by a wafer, or other tenacious substance upon which an impression 
is or may be made, is a valid seal; and such is the seal objected 
to, upon which an impression not only may be, but was actually 
made.” 

Note here that the impression which Wilde, J., declared made a 
good seal was an impression on paper, not the gum under it; and 
certainly an impression on the paper on which the deed is written, 
made at the time and as part of its execution, is as valid as one 
previously made on another piece affixed to it. 

The case of Bates v. Boston § New-York Central R.R. Co. 
10 Allen, 251 (1865), decides only that “the mere printing of a 
fac-simile of the seal, at the same time and by the same agency as 
the printing of the certificates to be afterwards signed by the presi- 
dent and treasurer,” while “as to the seal, nothing was left to be 
done by the officers of the corporation, who alone were authorized 
to affix the corporate seal,” was not a valid seal. We do not con- 
trovert the correctness of this decision; but the court did not 
decide, or undertake to decide, the point now raised, and left it 
fully open for mature consideration upon further argument and 
authority. 

These are all the cases known to us in the State of Massachu- 
setts. 
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There is also the high authority of Lord St. Leonards, that seal- 

ing by an impression on paper is good at common law. Sugden 
on Powers (8th Lond. ed.) p. 232, ¢. 7,§ 9. See also Matthews 
on Presumption, &c., p. [86] 39. 

It seems to us, moreover, that a philological and historical, exami- 
nation of the question leads to the gratifying conclusion, that the 
common law, in this as in other matters, did not “ stick in the bark ” 
or wax, but recognized a substantial and intelligible principle and 
distinction; viz., that the distinctive element of sealing is the 
solemn and formal authentication of an instrument by the impres- 
sion of some permanent symbol or token besides the signature, 
and has never selected or prescribed any single material on which 
that symbol must be impressed. 

It may not be uninteresting, without attempting to pursue the 
subject through all history, to recur to some of the most ancient 
illustrations of a similar custom. Lord Coke and the writers of 
his age would hardly have rejected the authority of Job (xxxviii. 
14), where we find the words, “ It is turned as clay to the seal.” 

Impressions of seals upon clay have been discovered, which are 
thought to be of great antiquity.1| Mr. Layard, in his “‘ Discoveries 
in the Ruins of Nineveh and Babylon” (Part I.), refers to such 
instances. 

“Other corroborative evidence,” he says (p. 153), “as to the 
identity of the king who built the palace of Kouyunjik with Senna- 
cherib, is scarcely less remarkable. In a chamber or passage in 
the south-west corner of this edifice were found a large number of 
pieces of fine clay, bearing the impressions of seals,? which there is 

no doubt had been affixed, like modern official seals of wax, to 
documents written on leather, papyrus, or parchment. Such 
documents, with seals in clay still attached, have been discovered 
in Egypt, and specimens are preserved in the British Museum. 
The writings themselves had been consumed by the fire which 
destroyed the building, or had perished from decay. In the stamped 
clay, however, may still be seen the holes for the string, or strips 
of skin, by which the seal was fastened: in some instances, the 


ashes of the string itself remain,’ with the marks of the fingers 
and thumb.” 


1 Smith’s Dict. of the Bible, verb. Clay and Seal. 
2 Resembling the y7 onuavtpic (the sealing earth) of the Greeks. 


3 M. Botta also found at Khorsabad the ashes of string in lumps of clay impressed 
with a seal, without being aware of their origin. 
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And again (p. 156 n.): “ Not to instance the clay seals found 
attached to the rolls of papyrus, containing letters written in the 
time of the Ptolemies and Romans, there are in the British Museum 
seals bearing the name of Shashank or Shishak (No. 5585), of 
Amasis II., of the twenty-sixth dynasty (No. 5584), and of Nafua- 
rut or Nepherophis, of the twenty-ninth dynasty (No. 5585). 
Such seals were therefore affixed by the Egyptians to public docu- 
ments ; and it was in accordance with this principle, common to 
the two monarchies, that the seal of the Egyptian king has been 
found in Assyria.” 

So (p. 159), “ It would seem, that, a peace having been concluded 
between the Egyptians and one of the Assyrian monarchs, proba- 
bly Sennacherib, the royal signets of the two kings, thus found 
together, were attached to the treaty, which was deposited amongst 
the archives of the kingdom. Whilst the document itself, written 
upon parchment or papyrus, has completely perished, this singular 
proof of the alliance, if not actual meeting, of the two monarchs, 
is still preserved amidst the remains of the State papers of the 
Assyrian Empire.” 

The reader who has seen an English patent, with its pendent 
seal, or the cumbrous attachments of treaties, will be struck with 
this evidence of the antiquity of the custom thus preserved; and 
the citations which follow furnish evidence of its connection, by a 
chain of legal and political usage, with the present time. 

Sigillum is the original word now translated into seal, and the 
word used by ancient writers, among them Lord Coke, whose 
authority is often cited and relied upon in reference to this point. 

Sigillum, signum, and signaculum mean a mark, figure, or im- 
pression, on whatever material or substance. Leverett’s Latin 
Lexicon defines sigillum, the diminutive of signum, as “a little 
image or figure,” while signum is said to mean “a mark or sign,” 
and, as a derivative or secondary meaning, “the impression of a 
seal, seal.” And, in the large Lexicon Totius Latinitatis of 
Facciolatus and Forcellinus, the following definition is given: “ De 
imagine, que annulo signatorio in cera aliave materia imprimitur, 
obsignandis litteris, amphoris, scriniis,”’ &c. 

It does not seem necessary to inquire when traces of a cus- 
tom of such early origin can first be found in the Middle Ages. 
The pendent seals already mentioned were then used ; and in the 
Glossary of Du Cange (Didot’s ed. 1846, with additions by differ- 
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ent hands, here referred to without distinction), we find it stated 
in reference to these: “ Pensilium sigillorum, non nuperum sed 
perantiquum usum fuisse, licet colligere et iis que de Bullis ob- 
servavimus, ubi plumbeas et aureas Bullas primitus, filo aut serico 
tabulis appensas, docuimus.” “Sed,” it is added, “ quando cerea 
istiusmodi sigilla perinde literis appendi cceperint non plane con- 
stat.” “Dubius heret ipsemet. Cangius.” In one place he 
speaks of the twelfth century: in another he says they were used 
in France about the ninth or tenth; while it is stated that the use 
of seals of any kind was entirely unknown in England in the begin- 
ning of the eleventh century (verb. Sigillum, p. 241). 

On the continent, gold, silver, and lead were used. Sometimes 
lead was used “ loco cere,” or with wax, and wax with gold, “ ut 
si aureum subriperetur remaneret alterum.” ! 

Du Cange says, “‘ Certe bullas aureas Imperatores Francicos et 
Germanicos non appendisse constat, nisi iis tabulis, que et majoris 
essent momenti et Privilegia Ecclesiarum continerent, cum cetera 
aut plumbeis, vel cereis munita conspiciantur.” * 

But not only were golden, silver, and leaden seals used by con- 
tinental monarchs, but as lately as the time of Henry the Eighth 
it appears that an impression on gold was used to authenticate an 
English treaty : — 

“ Preterea in Chartophylacio Regis Christianissimi asservatur Epistola 
Leolini Nortwalliz Principis ad regem Philippum VI. scripta, qua rece- 
pisse se agnoscit illius literas, aureo sigillo sigillatas, in quibus inita inter 
Francie Regnum et Wallie Principatum feedera continebantur. Denique 
Spelmannus scribit a se visam Bullam auream Francisci I. Regis Francie, 
appensam foederi, quod cum Henrico VIII. Anglorum Rege pepigit in cujus 
antice circulo versus hic describitur: PLURIMA SERVANTUR F@DERE 
cuNCTA FIDE. Id ipsum de Bulla aurea Henrici istius pariter foederis 
Diplomati appensa testatur Peirescius in Adversariis MSS., quam se 
vidisse testatur in Archivo Regio, et majoris esse forme, ac pondo 10, aureo- 
rum Hispanicorum, in qua efficta sunt regni Anglici insignia cum corona 
regia epanoclista et periscelide.”* 

And, according to Matthew Paris, golden seals were used by 
Reges Angliz.” 


1 Du Cange, 
| verb. Bulla, Sigillum. 


Tomlins’s Jacob’s, verb. Bull and Seal. 
2 Verb. Bulla. 3 Ib., p. 802. 
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The very Bull from which the Sovereign of England derives the 
title of “Defender of the Faith” is authenticated by a golden 
seal : — 

“ At Spelmannus refert, Clementis VII. diplomati, quo Defensoris Fidei 
titulum Henrico VIII. Regi Angliw contulit, appensam esse Bullam 
auream.” 

Lead was in more common use for the papal bulls, so called 
from the bulla or seal appended. Du Cange quotes the following 
from “ Carmen de curia Romana,” v. 985: — 


“Non auro, non argento, sacra Bulla refulget, 
Insignit chartas Plumbea forma sacras.” * 


The following quotation, given by him from an ancient charter, 
ann. 1223, may indicate that wax was, if there was a distinction, 
less regarded than lead: — 


« Si aliquis voluerit sigillum plumbeum Dom. Comitis super aliquo con- 
tractu vel negotio roborando, fiat inde petenti copia, et det 3 sol. et nil 
amplius ab eo inde exigatur. Si vero voluerit cereum sigillum, det 12, den. 
tantum.” 


He records one instance (in 1229) of a stone seal, where the 
writer says, “ Tale sigillum quod habeo penes me, sigillum licet 
lapidewm, ubi est nomen meum ‘impressum, presenti scripto ap- 
posui.” 4 

And an instance is given by another authority where “a short 
blackhafted knife” was appended, used —as we read the author 
—as and for the seal, not to make an impression.® 

According to some authorities, our Saxon ancestors, before the 
Norman Conquest, sometimes authenticated documents with gold 
crosses or seals of lead, without wax, attached by a string.® 

Madox says :— 


“In the Saxon times before the Reign of King Edward the Confessour, 
the Usage in This Kingdom was (for ought I know) to Ratify their Charters 
by Subsigning their Names with Holy Crosses. This was done both by 
the Parties and the Witnesses The manner of doing it need not be Here 
specify’d. There are many instances thereof to be seen in the Monasticon 
Anglicanum Some in This Volume and many in Charters and Chartu- 
laries. This Usage is taken notice of by Jngulf; who has been so often 


1 Du Cange, verb. Bulla. p. 804. 2 Du Cange, Bulla, 204. 3 Ib., 805. 
* Verb. Sigillum, 246. 5 Termes de la Ley, 151. 

6 Haydn’s Dict. of Dates, verb. Seal. Cowel, verb. Sigillum. 
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cited by Others upon This Subject that I need not trouble the Reader with 
a repetition of his words. And it is generally thought that K. Hdward the 
Confessour First brought into This Kingdom the way of affixing to Charters 
a Seal of Wax: That having been in Normandy at the Court of his 
Cousin the Duke of That Countrey he learn’d several Norman Usages and 
after his Return introduced some of them in This Kingdom, particularly 
This of Ratifying Charters by a Seal of Wax. Against Which opinion I 
have at present nothing of weight to oppose. A Learned Lawyer (whom 
I mention with great respect) says ‘ The Sealing of Charters and Deeds is 
much more Ancient than some out of Error have imagined, For the Char- 
ter of K. Hdwyn Brother of K. Hdgar bearing date A.D. 956, made of 
the Land called Feclea in the Isle of E/y was not only sealed with his own 
Seal (which appeareth by these words, Eyo Edwinus &c. meum Donum 
proprio Sigillo confirmavi) but also the Bishop of Winchester put to his 
Seal Ego Elfwinus Winton, Ecclesiae Divinus Speculator proprium Sigil- 
lum Impressi And the Charter of K. Offa whereby he gave the Peter- 
pence doth yet remain under Seal.’ But let this matter be a little considered, 
It is true that the word Sigillum occurs in many Latin Charters of the 
Times before the Conquest. But if it be likewise true that the word Sigil- 
Jum was in those Times often used in the Same sense with the word Signum 
(as Sir H. Spelman and others have observed): Then perhaps no great 
Stress can be laid upon the words of Subsignation to K. Hdwy’s Charter, 
This is not all. Surely the word Sigillum did not always signify a Seal of 
wax. For instance. There is a Charter of this K. dwie dated A.D. 956, 
granting to the Monastery of Bath 30 Manses, &c at Dyddanhame, Sub- 
signed, Ego idwig Rex Anglorum indeclinabiliter concessi Ego Eadgar 
ejusdem Regis Frater celeriter consensi x, Ego Odo Archiepiscopus cum 
Signo Sancte Crucis impressi x, Ego Ailfsinus Presul Sigillum agqye 
Crucis impressi *« &c. There is the same Subsignation in another Charter 
of This K. Hdwie. So also a Charter of K. dthelstan made to the Monks 
of Bath, of Land in Prisctun and Aisctun, dat. A.D, 931, is subsigned Ego 
Mithelstan Rex totius Britannie Prefatam Donationem cum Sigillo Sancta, 
Crucis confirmavi x &c. Soa Charter of K. Hadmund made to his Theigne 


Ethelnoth, dat. A.D. 941, is Subsigned, Ego Eadmundus Rex Anglorum pre- . 


fatam Donationem cum Sigillo sancte x confirmavi. As to K. Offa’s Char- 
ter of the Peterpence if it be meant that That yet remains under a Seal of 
Wax; In case That Learned gentleman had informed us Where it might be 
seen It would perhaps appear to be either a great Rarity or a Counterfeit. 
In effect I conceive it may be taken for granted that from the time of the 
Norman Conquest, Seals came to be generally used in This Kingdom. 
Then Charters were Ratify’d or rendred authentique by affixing to them 
a Seal of Wax. Which Custom has been used in England ever since, But 
so, as that for a good while after the Conquest, the Usage of Subsigning with 
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Crosses was sometimes retained (in case the Charters which lead us to This 
supposition are Genuine). King W. the 1st subsigns with the Cross: He 
Seals and uses the Cross too, and the Witnesses Cross. King W. the 
2d uses the Seal of the Cross, and the Witnesses make Crosses. William de 
Merley (ante A.D. 1119), uses the Cross. King Henry the Ist, and the 
Witnesses use the Cross. And K. Stephen uses the Cross. But I think 
the more Usual way in Those times was to affix a Seal. The Seals respec- 
tively were in Wax of several colours either Red, Green, or Yellow; Aud 
for shape commonly either Round or Oval; But of Different Sizes. Those 
of Ecclesiastical persons were, I think, usually Oblong or Oval; though 
not always so. The Seal was wont to be affixt to a Label of Parch- 
ment fastned to the Fold at the bottom of the Charter, Or else to a silk 
String (either White, Red, Green, or Mixt, as it hapned) fastned in like 
manner to the Fold, Or else to a sliver of Parchment cutt from the Bot- 
tom of the Charter and made pendulous.” ? 


According to another learned author, — 


“Before the Time of William the Conqueror, the English did not seal 
with Wax, but they usually made a golden Cross on the Parchment, and 
sometimes an Impression on a Piece of Lead, which hanged to the Grant 
with a string of Silk; and this was held a sufficient Confirmation of the 
Grant it self, without Signing, or any Witnesses. IJngulphus, pag. 901. tells 
us, That Chirographorum confectionem Anglicanam, que antea usque ad 
Edwardi Regis tempora fidelium presentium subscriptionibus cum crucibus 
aureis aliisque sacris signaculis firma fuerunt ; Normanni condemnantes 
Chirographa chartas vocabant & chartarum firmitates cum cerea impressione 
per uniuscujusque speciale sigillum sub instillatione trium aut quatuor 
testium astantium conficere constituebant. 

“The Colour of the Wax with which the King’s Grants were sealed, 
was usually green, to signify Rem in perpetuo vigore permansuram, and 
the Impression in Lay-men’s Seals was, a Man on Horseback with a Sword 
in his Hand, till the Year 1218: and then they began to engrave their 
Coats of Arms on their Seals; only the Archbishops and Bishops by a 
Decree of Cardinal Otto, who was Legate here in the Year 1237, were to 
have Sigillum, puta nomen dignitatis, officii, seu collegii, & etiam illorum pro- 
prium nomen, qui dignitatis vel officti perpetui gaudent honore, inseulptum 
notis & characteribus manifestis ; sicque sigillum authenticum habeatur.”* 


“ And because we are about sealing and signing of deeds, it shall not be 
much amiss here to shew you, for antiquity’s sake, the manner of signing 


1 Madox’s Formulare Anglicanum. Diss. XXIII. p. xxvi. See also Fortescue de 


Laudibus Legum Anglie. Illustrated with the notes of Mr. Selden, chap. xxxii. 
p. 72, n. 


2 Cowel’s Law Dict. verb. Sigillum. 
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and subscribing deeds in our ancestors the Saxons’ time, a fashion differing 
from that we use now, in this, that they to their deeds subscribed their 
names, (commonly adding the sign of the cross) and in the end did set down 
a great number of witnesses, not using at that time any kind of seal; and we 
at this day, for more surety, both subscribe our names, (though that be not 
very necessary) and put to our seals, and use the help of witnesses besides, 

“That the former fashion continued absolute until the time of the con- 
quest by the Normans, whose manners by little and little at the length 
prevailed amongst us; for the first sealed charter in England, is thought 
to be that of king Edward the Confessor to the abbey of Westminster, who 
being educated in Normandy, brought into the realm that and some other 
of their fashions with him.” And after the coming of William the Con- 
queror, the Normans liking their own country custom, (as naturally all 
nations do) rejected the manner that they found here, and retained their 
own, as Ingulphus the abbot of Croiland, who came in with the conquest, 
witnesses, saying ‘ The Normans do change the making of writings (which 
were wont to be firmed in England with crosses of gold, and other holy 
signs) into an impression of wax, and reject also the manner of the English 
writing.’ Howbeit this was not done all at once but it increased and came 
forward by certain degrees; so that first and for a season the king only or a 
few other of the nobility used to seal; then the noblemen, for the most part, 
and none other. Which thing a man may see in the history of Battle- 
Abby where Richard Lucie, chief justice of England, in the time of king 
Henry II. is reported to have blamed a mean subject, for that he used a 
private seal, whereas that pertained (as he said) to the king and nobility 
only.” 

“ Some other manners of sealing besides these have been heard of among 
us; as namely that of king Edward III. by which he gave to Norman the 
Hunter, 

The hop and the hop town, 
With all the bounds upside down: 


And in witness that it was sooth, 
He bit the wax with his fore tooth. 


The like to this was shewed me by one of my friends in a loose paper, but 


not very anciently written, and therefore he willed me to esteem of it as I 
thought good. It was as follows, 

‘I William King, 

Give to thee Plowden Royden, 

My hop and my hoplands, 

With all the bounds up and down, 

From heaven to earth, 
From earth to hell, 
For thee and thine to dwell, 
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From me and mine, 
To thee and thine, 
For a bow and a broad arrow, 
When I come to hunt upon Yarrow. 
In witness that this is sooth, 

I bite this wax with my tooth, 


In the presence of Magge, Maud and mpeny 
And my third son Henry.’ 


Also that of Alberick de Vere, containing the donation of Hatfield, to 
which he affixed a short black-hafted knife, like an old halfpenny whittle, 
instead of a seal: with divers such like.” — Termes de la Ley, pp. 149-151. 


But an authority cited in Du Cange states, that, after the coming- 
in of the Normans, the kings and chief men, “ tam Reges quam alii 
domini et magnates,” used waxen seals with a hair from the head 
or beard in the wax as a token; and an ancient document is men- 
tioned, ending with the words, “In hujus rei evidentiam, sigillum 
dentibus meis impressi, teste Muriele uxore mea.” ! This custom 
— probably of frequent use, as “ That old rime — 

And in witnes that this is sooth, 

I bite the wax with my wang tooth ”? — 
seems to show — indicates that the substantial act of authentica- 
tion was the impression. 

The Normans having introduced the custom of sealing on wax, 
it became general ; and the decisions in regard to seals by inference 
and allusion undoubtedly imply the habitual use of that material.* 
It was not, however, exclusively used as a solemn token of 
authentication ; for it is said, that, as late as the time of Henry IL., 


1 Verb. Sigillum, 242. 

2 Richardson’s Dict. verb. Wang. 

We cannot but regret the inability of a learned friend, who writes the following 
note, to discover the source from which he derived the quotation given by him :— 

“T have hunted in vain for the place where I saw the old rhymed deed I spoke of. 
That I did see it in some old law book when I was studying is certain. The two lines 
in which the grantee and his heirs are described have gone irrecoverably out of my 
memory. The rest I send you :— 


John O’Gaunt 
Do give and grant 


Sutton and Putton 

Until the world’s rotten. 
There is no seal within this roof, 
And so I seal it with my tooth.’ 


‘And ed said my author, ‘ followed the impression of the grantor’s molar in the parch- 
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it was usual to seal all grants with the sign of the cross made in 
gold. 

We have already referred to the golden seal on a treaty between 
Philip VI. and the Prince of Wales, and another on a treaty be- 
tween Henry VIII. of England and Francis I., bearing the arms 
(insignia) of the Kingdom of England. 

But if the material upon which the impression is to be made 
is of such peculiar importance, it must be non simile sed idem, — 

majus generatur ipso, 
Nec viget quicquam simile, aut secundum.” 

If the Norman custom establishes the American rule, an Ameri- 
can conveyancer must use the “ cera” of that age, and no inferior 
or different matter. This no one pretends to do. “ Wax” is “an 
organic product of considerable importance, obtained from dif- 
ferent sources, the chief of which is the beehive ;”’ and “ chemists 
are not agreed in their application of the term waz to various sub- 
stances which possess waxy properties.”? ‘* Wax,” says Brande? 
“is a common vegetable product, forming the varnish which coats 
the leaves of certain plants and trees. It is also found upon some 
berries, . . . and it is an ingredient of the pollen of flowers.” 

' But “ the term waz applied to ‘ sealing-wax’ is a misnomer. No 
wax is used in its manufacture but resin, which is essentially dif 
ferent in its properties; and there is no evidence of the use of 
common sealing-wax* of earlier date than the sixteenth century.” 
Before it was invented, a kind of bitumen was used for sealing 
letters “ and called terra sigillaris. It was, according to Beckmann, 

brought from Asia by the Romans, but was first known among the 
' Egyptians. Pipe-clay was also used for seals, as was also a cement 
of pitch, wax, plaster, and fat.”” —‘ The large seals on public docu- 
ments are, however, really made of wax; and it was natural, on 
the introduction of the resinous compound for sealing letters, to 
apply the term ‘ wax’ to it, especially as the chemical distinctions 
between such substances as resin and wax could not at the time 
have been very well understood.” 

“ The Great Seal of England . . . is said to be prepared by melt- 
ing block white wax in about one-fourth of its weight of Venice 


1 Tomlins’s Jacob’s, verb. Seal. 2 Tomlinson’s Useful Arts, verb. Wax. 
3 Encyc. of Science, verb. Wax. 
4 By the context, this appears to refer to letters. 
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turpentine. The wax of the Great Seal and Privy Seal of Scot- 
land is made from resin and beeswax, colored with vermilion.”! 

It will not be pretended that a piece of paper attached to a deed 
by a wafer is not a good seal. But although wafers were made by 
pastry-cooks long before their application to the sealing of letters, 
according to Beckmann, the oldest seal with a red wafer is on a 
letter written by D. Krapf, at Spires, in 1624, to the Government 
at Bayreuth. Wheaten paste, “with the addition of coloring mat- 
ter, and sometimes of a small quantity of white of egg and isin- 
glass,’ ® first used for sealing letters in 1624, is not the “ cera” 
or wax spoken of by my Lord Coke, who died in 1634, — by the 
Barons of the Exchequer, whom Leonard reports, or by Perkins. 

We forbear to investigate the history and origin of mucilage, 
gummed seals, and the like, lest we should be thought to wax frivo- 
lous. But this historical and scientific evidence, that the seals of 
the present age are not the seals of the period when the custom 
of sealing was established by the Normans, reduces to an absurd- 
ity the position, that the material on which the impression may be 
made is an essential element of the form required, or that the com- 
mon law attaches greater importance to a vegetable adhesive sub- 
stance, a compound of resin and vermilion, or a wheaten paste, 
than to a pulp or paste made by grinding rags or straw. 

The Government of the Grand Duchy of Weimar, with a con- 
sistency which those who adhere with such tenacity to resin, 
wheaten paste, and mucilage would do well to imitate, forbade the 
use of wafers in law matters in 1716, but, with a growing wisdom, 
abolished this order in 1742.4 

To sum up the historical argument, then, it appears that origi- 
nally the Saxon conveyancers authenticated deeds by signatures, 
marks, golden crosses, and sometimes pendent seals of lead; that 
the Normans introduced the custom of sealing with wax, properly 
so called, which became general or universal, although we find 
that a golden seal was used on a treaty by Henry VIII.; that, 
after the introduction of sealing-wax, a material without a single 
constituent element of the Norman wax, this was also used; 


1 Tomlinson, verb. Sealing-wax. 

2 « A deed must be signed and sealed ; but a deficiency of penmanship and sealing- 
wax may be got over by a cross and a wafer, which are sufficient for legal purposes.” 
— The Comic Blackstone, c. xvii. p. 183. And see Davidson v. Cooper, 11 M. & W. 778. 

3 Tomlinson, verb. Wafer. 4 Tomlinson. 
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that, upon the invention of wafers, a third material, without a 
single constituent element, either of wax proper or sealing-wax, 
was adopted ; and, finally, that still another material, viz., pieces 
of paper, with glutinous or adhesive matter upon them, has been 
used in modern times indiscriminately with wax, sealing-wax, and 
wafers. There is no statute prescribing the use of any one of 
these materials, or allowing the successive substitutivns or changes 
recognized by usage; and while the earlier authorities and deci- 
sions show the customary use of some material capable of re- 
ceiving and retaining an impression and attached to the docu- 
ment in some mode, no one, in terms, prescribes the use of one 
material rather than another. He must be a most tenacious 
adherent of a fancied necessity who objects to a new mode of seal- 
ing by impressions on paper, differing in no substantial element of 
the form required from prior customs, and no more from the mode 
last introduced and adopted than that differs from those which, by 
repeated changes, have been successively recognized. 

Why, indeed, is not paper alone with an impression upon it, as 
well as a wafer or paper upon a wafer, or paper with an impression 
upon it and with guin on its under side, equivalent to wax? Like a 
wafer, it is a tenacious material made adhesive by moisture,! which 
retains the impression then made ; and what conceivable distinction 
in substance is there between a seal made, as in Zasker v. Bartlett 
and Bradford v. Randall, by an impression on paper afterwards 
attached to the deed, and the same impression made on the paper 
of the deed at the time of its execution? Both are impressions 
on paper attached to the deed. In the first case, the paper is 
attached to that on which the deed is written after the manufacture 
thereof; in the other case, it is attached to the paper on which the 
deed is written as a portion of the same at the time of its manu- 
facture ; while in the latter the impression or act of sealing is con- 
temporaneous with the execution of the deed. 


1 Testibus pueris in schola. 


GOVERNMENT CLAIMS. 


Some years hence, a book might be written on the business rela- 
tions of our national government with its citizens. A system of 
jurisprudence is gradually growing up, at once peculiar and im- 
portant, based upon the common law, but derived mainly from the 
regulations of the Departments, the opinions of attorneys general, 
the acts of Congress, and the decisions of the federal courts, in- 
cluding, within the last ten years, those of a new tribunal known 
as the court of claims. Such a work would treat of the customs 
and revenue laws, the land system, army and navy claims, and the 
immense contracts, particularly those for supplies and mail trans- 
portation, with which the government is concerned ; it would rise 
above the mere detail of executive routine, and investigate those 
legal principles to which department regulations are subordinate ; 
and, occupying a field scarcely yet trodden, it might find many 
readers in the legal profession, and among those who seek the re- 
sponsibilities of public life. 

So greatly has the Treasury Department grown within the last 
six years, that one of its bureaus alone — that of the second Audi- 
tor — employs more clerks than belonged to the entire Department 
before the war. At this bureau, during the last fiscal year, 91,309 
war-claims were settled, involving in the aggregate about $178,- 
500,000. The third Auditor has during the same time disposed of 
miscellaneous claims to the amount of nearly $2,600,000, and 
claims for lost horses and steamboats amounting to about $989,000. 
The records of the War Department exhibit a corresponding activity. 
More than seven and a half millions were disbursed by the Paymas- 
ter General in settlement of referred claims. Miscellaneous claims 
for quartermaster’s stores were filed at the Quartermaster General’s 
office, during the year, to the amount of over $11,000,000, upon 
which $1,000,000 were paid; and claims for subsistence, to the 
amount of nearly $2,000,000, on which about $85,000 were paid. 
The Secretary of War states, in his last annual report, that 
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the claims of officers and soldiers under the more recent laws will 
involve a disbursement of nearly $80,000,000 among more than a 
million of claimants. The operations of the Pension Bureau are 
also important. The fourth Auditor of the Treasury, during the 
last fiscal year, adjusted 5,770 naval claims, and 8,910 prize claims, 
It may be added, that all the above claims generally call for the 
assistance of attorneys, and that neither the State war-claims nor 
payments made on the regular pay-rolls are included. Thus im- 
mense are the proportions of what is known as the war-claim 
business. 

The patent laws — which, properly speaking, constitute a branch 
of our subject — have already received the attention they deserve 
from the profession, and need not ‘here be considered. But the 
land laws, embracing the subjects of government grants, and pre- 
emption and homestead rights, form a complicated system, little 
studied, but involving questions destined to be of vast importance 
to our Western settlers. To the seaboard States, the customs laws 
are of special interest; and, as the Secretary of the Treasury may 
remit fines and forfeitures, and must decide disputed questions 
(under a recent statute) before suit can be brought against the 
collector, our merchants frequently come in contact with the De- 
partment. About one thousand cases of appeal were thus pre- 
sented between January, 1862, and June, 1866. Another great 
branch of government business has grown out of the Internal 
Revenue acts, — recent in their origin, but of permanent value, — 
affecting the rights of citizens in every part of the land. The 
commissioner has a limited power of refunding taxes improperly 
assessed, and more ample remedies against extortion will doubt- 
less be provided hereafter. Finally, there are miscellaneous cases 
constantly arising under contracts made by United States officials 
throughout the country, which are controlled at Washington, and 
often involve the most intricate questions of law and fact. 

Under such circumstances, a certain regularity and method is 
absolutely essential to the despatch of public business. Forms are 
therefore adopted and rules laid down which must be strictly fol- 
lowed by the claimant ; and few whose time is important in their 
ordinary pursuits can with any profit thread the intricate labyrinth 
unaided. Hence has arisen occasion for the employment of a class 
of men known as claim agents, whose familiarity with executive 
routine, the method of presenting evidence, Department decisions, 
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and changes in the Statutes, enables them to render valuable assist- 
ance to both claimant and the government. This business rightly 
understood is legitimate and honorable ; and while the writer has 
known many instances of embezzlement on the part of irresponsible 
claim agents, he can furnish as many more where money has been 
squandered and legal remedies lost through the inexperience of 
his professional brethren, or the injudicious efforts of personal 
friends to “cut the red tape.” 

But some of the larger claims before the Executive Departments 
raise the most interesting questions of national jurisprudence, and 
have engaged the attention of the most eminent counsel in the 
land. This may be seen by reference to the published opinions of 
the attorneys general. The sums at stake, too, are enormous, in 
comparison with matters before our State courts. Judgments to 
the amount of one hundred thousand dollars have frequently been 
awarded by the court of claims, the hearing of which occupied 
three weeks. One case involved two million dollars ; and another, 
which turned upon the construction of a statute, would, if favora- 
bly decided, have cost the government some five millions. 

Government claims are divided into two great classes: the first 
consisting of those which are founded on positive enactment ; the 
second such as are only morally binding, and require legislation to 
make the right complete. The former includes all contracts, ex- 
pressed or implied, to which the United States is a party; with 
the latter, the courts have no concern, since Congress alone can be 
the great. almoner of the nation. 

It is not a little singular, that, in the delicate matter of paying 
its private debts, a federal republic should be more jealous of its 
prerogatives than the monarchies of the old world; yet such has 
been the case. France and England long since made provision 
for claimants ; the former establishing a court of claims, and the 
latter allowing suit to be brought against the Crown by a petition 
of right. But when the Constitution was adopted, our nation, 
struggling with debt, felt little inclined to throw itself at the feet 
of its creditors. The constitutional amendment which speedily 
followed the decision of the supreme court in Chisholm v. Georgia, 
shows that the States were likewise alarmed for their safety. 
Judge Story, in his Commentaries, years afterwards pointed out the 
defect of our national system, and suggested the institution of 
some tribunal with power “ to pay the debts of the United States.” 
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But more than sixty years elapsed before this power was be- 
stowed. 

The evil was not greatly felt at first, when the public business 
could be managed by a few clerks. The merchants could recover 
duties illegally exacted by suit against the collector; but when 
this privilege was taken away in 1839, and the Secretary’s decision 
made final, so strong was the discontent, that in a few years the 
former system was restored. Private individuals, when sued by 
the United States, might sometimes plead a set-off, and recover a 
judgment, but the remedy was imperfect. Boards of commis- 
sioners were established to decide upon special cases, and some- 
times as in the Florida claims —a temporary jurisdiction was 
conferred upon the district judges. But in general the sole meas- 
ure of the claimant’s rights was the conscience of the Secretary ; 
and as the nation expanded, and the work of the Departments in- 
creased, confusion and delay arose. The citizen suffered quite as 
much from neglect as caprice. An opinion of the Attorney General 
might sometimes be obtained, but not unless the Secretary chose 
to ask it, and even then it was not of binding force. If the claim- 
ant was dissatisfied, he was referred to Congress. Congress 
referred him to the departments again, deeming additional legisla- 
tion unnecessary. Sometimes a favorable report was made by the 
Committee, on which action was never taken. Occasionally, a bill 
passed giving partial relief. Happy was he who could command 
influence, and find a friend to engineer his case. More commonly 
did the claimant, after wasting his years and consuming his means 
in playing the shuttlecock between lobby and ante-room, abandon 
the contest in despair. “ Claims accumulated,” says the lamented 
Judge Gilchrist, “ until their very magnitude repressed all willing- 
ness to investigate them ; and a state of things arose which made 
it almost hopeless to present a claim against the United States with 
any prospect of a decision.” 

At length, in 1855, Congress passed an act establishing a court 
for the investigation of claims against the United States ; giving it 
jurisdiction over “all claims founded upon any law of Congress, 
or upon any regulation of an executive department, or upon any 
contract, expressed or implied, with the government of the United 
States.” Three judges were to be appointed, to hold office during 
good behavior, and a solicitor to represent the United States in all 
suits. The court was empowered to summon witnesses, and cause 
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depositions to be reduced to writing, with opportunity for cross-ex- 
amination ; also to call upon the heads of departments for informa- 
tion. So chary was Congress of the powers thus conferred, that 
the court was not permitted to render final judgment, but simply 
to report private bills to Congress, subject to further approval. It 
is curious to notice, that, in this Act, the court of claims is once 
named as a “board,” which indicates the common belief that it 
was a nondescript, half court and half standing-committee. 

In 1863, a new act was passed re-organizing the court of claims, 
and giving it more ample remedies. Two more judges were added. 
Set-offs on the part of government were to be considered. Appeals 
in certain cases could be carried to the supreme court. Claims 
against the United States were henceforth to be barred, unless 
presented to the court in six years after the cause of action accrued. 
Jurisdiction over cases dependent on treaties was cut off; the case 
of the Brig Armstrong perhaps rankling in the minds of legis- 
lators. All of these changes were important; but still more was 
that which gave the court power to pass final judgment on a case, 
and compel payment from the Treasury. This had been want- 
ing to complete its judicial dignity and independence. 

Such is the court of claims as now constituted. Jurisdiction 
over a large class of war-claims—namely, for damage to pri- 
vate property — was taken away by the Act of July 4,1864. Some 
additional powers have been conferred, but none of general im- 
portance. In the case of Gordon, the supreme court decided that 
it could not entertain appeals from the court of claims; hence, an 
explanatory statute in 1866. It is by no means clear, that the 
supreme court can now review the decisions of the new tribunal, 
but such is evidently the intention of Congress; and if the respon- 
sibility is accepted, we may consider this a crowning triumph in 
one of the most radical reforms ever attempted by our national 
legislature, unaided by constitutional amendments. 

A few leading principles affecting the responsibility of the United 
States, which have now received the sanction of judicial approval, 
may be briefly noticed. 

First, the United States is not liable for interest unless upon 
special agreement, as in the public loans. Such was the uniform 
rule from the earliest times, in accordance with the advice of the 
attorneys general. This question was fully discussed in Todd's 
Case, and the principle sustained by the court. It was held, that 
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the right of individuals to interest is merely conventional in its 
origin, depending upon law and usage, and that neither law nor 
usage can be found to render government liable. As this decision 
has been re-affirmed, and an act of Congress, recently passed, for- 
bids the payment of interest on government claims, the principle 
is finally settled. It was also held, in Keith’s Case, that a resolu- 
tion of Congress, directing the settlement of an account “ upon 
principles of equity and justice,’ does not imply the payment of 
interest. 

Numerous cases have arisen as to the legitimate powers of the 
executive officers. Thus it has been held, that the head of a de- 
department cannot review the decisions of his predecessors, except 
in extraordinary cases, for otherwise: there would be endless con- 
fusion and uncertainty. Nor can he prescribe rules at variance 
with statute requirements. Department regulations must always 
be in subordination to the laws of Congress. On this ground, 
Attorney General Cushing considered that President Fillmore’s 
“system of orders and instructions for the navy” were of no effect, 
although a power existed to prescribe army regulations. It has 
also been held, that no judicial power is vested in an executive 
department; that its decisions are facts, not rules of law; and 
that courts may review ministerial acts of officials, but not acts 
merely executive. 

The law of agency, as applicable to the United States, is far 
more strict than to individuals ;. for the agent must have actual 
authority in order to bind the government. Those who deal with 
an official must always inquire into his authority, as they other- 
wise act at their peril, although they may hold him personally 
liable. Government contracts are very strictly construed, and 
hampered with conditions. Thus purchases must be made after 
advertised proposals, or, if the urgency is great, in open mar- 
ket; and contracts otherwise made, even with parties acting in 
good faith, have been repeatedly disaffirmed. So, in Cooper’s Case, 
a sale of old muskets was held void, because they had not been 
inspected, condemned, and publicly sold, as the statutes and army 
regulations provide. The language of the court was as follows: 
“ The claimant was bound to know and understand what were the 
powers and authority of a public officer, with whom he was deal- 
ing, in reference to public interests and public property.” Nor 
can agents of the United States extend or vary contracts except 
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within careful limits, and implied contracts are not favored. Many 
suits have been brought in the court of claims by mail contractors, 
claiming additional compensation where additional burdens were 
thrown upon them, or extra facilities provided for the public ac- 
commodation, but relief has seldom been allowed. A contract to 
sell certain lands, which is made with a captain of the Engineer 
Corps, “subject to the approval of the United States,” is condi- 
tional, and, if it is disavowed by the department in due season, the 
landowner is without remedy. It has been decided, however, that 
a contract made by the United States Quartermaster in a military 
department, and approved by the general commanding, is of bind- 
ing force. 

But is the law equally strict regarding negotiable paper? If 
appears not, — at least, in the earlier days of the government. The 
case of Bank of Metropolis vy. United States, 15 Peters, 337, is the 
leading case decided by the supreme court, and supports the doc- 
trine that the United States, by becoming a party to a bill of ex- 
change, has all the rights and incurs all the responsibilities of 
individuals. A similar principle was announced by Attorney 
General Cushing, and in one of the early decisions of the court of 
claims. In both instances, however, the agents were authorized. 
The well-known case of the Floyd acceptances—one of the most 
important ever argued before the new court — gave occasion for 
the full discussion of this subject, and the announcement of a 
different rule. Floyd, while Secretary of War, a short time before 
the rebellion, accepted certain bills, drawn on him by army con- 
tractors, toa large amount. The transaction was fraudulent, the 
object being to injure the credit of the United States, and promote 
the hopes of the Southern confederates. The claimant had pur- 
chased the bills before maturity for a valuable consideration, and 
sought to recover as an innocent holder. The very able, though 
not conclusive, opinion of the court denied the responsibility of 
the United States, and practically disaffirmed the principle in the 
Bank of Metropolis Case. Much stress was laid upon the fact, that 
a statute expressly forbids the transfer of an unsettled claim against 
the United States, and that money cannot be lawfully advanced to 
contractors, although it had been the custom of the Department 
to aid them by accepting their bills. There was no doubt that 
Floyd’s transactions were illegal and fraudulent. “This illegal- 
ity,” said the court, “ goes to the very foundation of the Secretary’s 
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authority.” We may therefore conclude that, for the present, 
holders of negotiable paper to which the United States is a party 
stand on the same footing as the original parties, and can claim no 
special immunities. 

Other interesting subjects might be discussed, — as for instance, 
the liability of the government in a state of war,— but the limits 
of this article forbid. A latter-day doctrine, however, introduced 
and applied by the court of claims, deserves attention, as it saps 
the foundation of national morals, and threatens general repudia- 
tion. It appears to have been first asserted with caution in 
Deming’s Case, where the legal-tender act was sustained as consti- 
tutional. The claimant endeavored to hold government respon- 
sible for losses incurred under his contract, occasioned by the 
payment of legal-tender notes instead of gold. The court held, 
that contracts made by the United States were subject to the same 
laws of currency as the contracts of individuals. But, pursuing 
the line of argument, Their Honors drew a distinction between 
the United States as a contractor and the United States as a law- 
giver, denying that the former could answer for the acts of the 
latter. In Kendall’s Case, the dictum came up once more to sup- 
port a decision by no means so equitable as the first. Here the 
portion of a claim had been assigned by the Western Cherokee 
Indians for a valuable consideration. The treaty which secured 
the satisfaction of this claim contained a provision to protect the 
assignees’ rights, inserted at the request of the Indians. But 
the Senate, before confirming the treaty, insisted upon striking out 
this provision, and making payment to the Indians per capita. 
This was at a time when government claims could be legally 
assigned, and such transactions had formerly been countenanced 
by the United States. The petitioners were denied relief. Finally, 
in Jones v. United States, the rule of Deming’s Case was applied 


with sweeping force. The loss here occasioned had resulted from . 


the withdrawal of our troops in the Indian country, contrary to 
treaty stipulations. A surveyor had made all his preparations for 
fulfilling his contract with the United States, but “the change of 
executive policy” prevented him from doing so. The court held, 
that the United States was liable to suit under the same restric- 
tions as an individual ; that, where a private citizen could not be 
held on his contract, neither could government on theirs. ‘This 
distinction,” it was added, “ between the public acts and private 
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contracts of the government, — not always strictly insisted on in 
the earlier days of this court, — frequently misapprehended in pub- 
lic bodies, and constantly lost sight of by suitors who come before 
us, we now desire to make so broad and distinct, that hereafter the 
two cannot be confounded ; and we repeat, as a principle applicable 
to all cases, that the United States, as a contractor, cannot be held 
liable, directly or indirectly, for the public acts of’ the United 
States as a sovereign.” 

This rule of law, so broadly stated,— boldly, we might add, 
were it not in the interest of the stronger party, — may be availa- 
ble in clearing the docket, but it seems strangely inconsistent with 
the fundamental maxim, that nations are subject to the same rules 
of morality as individuals. The rights of the citizen must be pre- 
carious, indeed, when government may purchase as a contractor, 
and repudiate as a sovereign. Are not general laws often passed, 
and is not the executive policy changed, to meet special cases? Does _ 
not the United States act as sovereign in making a contract’ Does 
it not act as contractor in making a treaty? The distinction must 
then be arbitrary, unless in the sense that government comes but 
half-way into the courts. We may consent that public and private 
creditor shall suffer alike under laws so general as the legal-tender 
act; but there is even then this difference, that the one debtor is sub- 
ject to a power which he cannot control, while the other is itself 
the power. How much better than this Janus-faced monster is the 
sovereign who “ bows to the law, and is compelled to yield his pre- 
rogative at the footstool of justice.” 

If the court of claims has failed to meet the popular approval, 
there was no want of opportunity. The life-long hopes of thou- 
sands have hung breathless upon its words. Questions as interest- 
ing to American citizens as ever were argued, have awaited its 
decision. Such cases as the Brig Armstrong and the Floyd 
acceptances might make the reputation of any bench. Its juris- 
diction is large, its process simple and regular, the expenses of a 
suit light, and its judgments are satisfied from the public treasury. 
Congress has required the executive departments to submit to its 
arbitration. And yet, while in operation for twelve years, this 
court has made no strong impression. Bureau officers do not 
regard it with much favor. Until within a few weeks, no memorial 
of its labors was accessible to the student, except a small volume, 
hastily prepared in 1856, by Mr. Devereaux. The cases of the 
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old court are buried in the rubbish of public documents, — plead- 
ings, evidence, briefs, and opinions, all bound together; and the 
writer made long search before he could find a set of these vol- 
umes gathering dust in the obscure corner of a miscellaneous 
library. 

This may be owing in part to the special nature of its jurisdic- 
tion. The judges of this tribunal partake of the functions of a 
jury, but they can neither consider torts nor give exemplary dam- 
ages as for breach of contract. Many of their decisions, more- 
over, involve questions under old and forgotten statutes, or turn 
upon mere matters of fact. We apprehend, also, that the Act 
of July 4, 1864, has left in many minds the impression that 
the court has no jurisdiction over claims growing out of the 
rebellion. 

But the root of the difficulty is deeper. None but the boldest, 
the purest, the most enlightened, can be the guardians of the 
subject, and the censors of the sovereign. The court of claims 
is subject to vast pressure from without. Sitting as umpire, with 
the citizen on one side, and all the power and patronage of govern- 
ment on the other; sounding a dim and perilous way through untried 
problems of law; possessed of constitutional powers not so clearly 
defined as to inspire respect, nor so generously conferred as to 
compel obedience, — what wonder if this tribunal should be timid, 
uncertain, and wavering? Throw into the scales the sword of 
military power, and it is not hard to say which side will preponder- 
ate. The court of claims—we mean no personal disrespect to- 
wards the learned gentlemen who compose it— inclines too much 
to the side of the sovereign. It has yet to learn its strength, by 
espousing the cause of the people. 

In the early days of this court, strong ground was taken in 
behalf of the citizen. The opinions of Chief Justice Gilchrist 
seem to us the best, as they certainly are the boldest, ever uttered ~ 
in its precincts. Men looked to the new tribunal for that relief 
which they had sought, but never found. The child of a Revolu- 
tionary officer, who had died wearied and broken-hearted with dis- 
appointment, obtained the settlement of a claim which should have 
been allowed in the last century. During the first two years, some 
strong points were made against government. The excess paid by 
importers in what are known as “unascertained duties” was 
recoverable under the decision in the Sturges claim, the court 


GOVERNMENT CLAIMS. 663 


holding that there was an implied promise on the part of the 
United States to refund in such cases. 

But never were the citizen’s rights so strongly enforced as in the 
famous case of, the Brig Armstrong, which had been, for forty 
years, pending at Washington. The doctrine sustained by the 
court was, that government should never submit a citizen’s rights 
to arbitration without allowing him an opportunity of being heard ; 
that, having done so, it is bound to make him restitution, if the 
award is adverse. Protection of the humblest citizen’s rights is 
its most sacred duty, and on the duty of protection the duty of 
allegiance depends. 

There were but three judges at this time. and they could afford 
no more complete relief than to submit a bill to Congress. It was 
soon found that the contest on important cases was to be renewed 
in the Legislature; that the battle once fought must be fought 
again. The court of claims soon lost its prestige. Strong influ- 
ence was also at work to force the judges from their position, and 
compel a stricter interpretation of their powers. A success was 
gained when the Brig Armstrong case came up once more for a 
final hearing, and the former doctrine was repudiated; the chief 
justice, however, still adhering to it. Then came the re-organi- 
zation, and another court of claims arose, which knew not its 
predecessor. One of its first acts was to reconsider and disaffirm 
the rule laid down in the Sturges claim, leaving the merchant no 
remedy, unless he had paid under protest.!_ We need not add, that 
the court has since remained a strict constructionist, dealing out 
the responsibilities of government with a special regard to econ- 
omy. It may be stated, however, in proof of its usefulness, that, 
within three years, upwards of three hundred thousand dollars 
were distributed among claimants, and damages assessed under 
many important cases of government contracts. 

In times of rebellion, when the nation is rolling up a vast debt, 
the judiciary is comparatively weak, and great allowance is to be 
made. But, with peace restored, law resumes its wonted sway. 
The court of claims, during its present term, has shown unmis- 
takable symptoms of returning vigor, by giving some two million 
dollars to our officers as additional pay for servants, which the War 


1 Recent statutes indicate a change of policy in favor of the more liberal rule that 
excessive duties shall be refunded by government. 
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Department had refused by its construction of the statutes. We 
cannot but regret that Congress should see fit to express disappro- 
bation with this decision, as the only effect can be to weaken confi- 
dence in the court, and add to the prevailing impression that it 
exists for the benefit of the party defendant. 

Sooner or later, the right of the citizen to judicial appeal must 
be fully established, or the national credit will suffer. Department 
officers have little time to bestow on such private claims as cannot 
easily be classified and supplied with evidence from official rolls, 
And as for Congress, the public affairs of the United States, and 
the rights of citizens which call for legislation, are sufficiently 
absorbing. No tribunal can do exact justice without liberal pow- 
ers. Every time it applies a harsh rule, government is committed 
to a breach of faith. If it be said that the national debt is thus 
increased, we answer, that, when the morals of the sovereign are 
weak, those of the subject are weak likewise. The conduct of the 
nation re-acts upon the individual. Taking a narrower view of 
the case, we may add, that the policy of good faith will enable 
government to make contracts on better terms. The plea of 
sovereignty may save now and then a handful of dollars to the 
treasury, but the loss to the public credit is far greater. Let the 
contractor feel that he, as well-as the United States, has a complete 
and adequate remedy at law, and we shall hear less of those greedy 
speculators who trade upon corruption, and fatten by their frauds. 

The most obvious advantage of a court of claims is in its 
method of investigation. A body of jurists, who have made the 
responsibilities of the United States their special study, who can 
carefully sift the evidence and give a patient hearing to both sides, 
is more likely to arrive at the truth than the head of a department, 
who has but a temporary hold upon office, whose attention must be 
devoted to weighty matters of State, and who acts constantly by 
deputy, leaving the details to routine clerks. 

But again, officials are often interested parties, and therefore 
unfit to act as umpires. In the mail contracts, for instance, which 
demand careful construction, personal feelings are often involved ; 
and subordinate officials frequently make the government interests 
a point of personal honor with themselves. It must be a relief to 
the head of a department, in such cases, to refer to the arbitration 
of some tribunal, instead of barring the claimant by his own arbi- 
trary decision. 
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The legal method of taking testimony is not to be lightly re- 
garded. Nothing so effectually separates truth from falsehood as 


_the cross-examination of witnesses. It is astonishing, that, in claims 


of such magnitude as come before the departments, ex parte affida- 
vits, often of the most rambling description, should be constantly 
accepted as evidence. A wide door for fraud is open to those who 
do not scruple to strain a point with the government. As this 
evidence is scarcely ever read, except by examining clerks, its 
proper weight is not always regarded. The most absurd require- 
ments are sometimes made. If there were some means of compel- 
ling unwilling witnesses to give their testimony, another stumbling- 
block would be removed. “It is greatly to be regretted,” observes 
a legal gentleman of much experience in such matters, “that the 
departments have not established rules for the taking of testimony, 
and especially for the cross-examination of witnesses in large claims 
to be submitted to them.” 

One of the greatest advantages to be derived from judicial super- 
vision is, that uniformity will be promoted in the great systems at 
Washington. The fluctuating and often capricious rules of ac- 
counting officers will yield to a more liberal interpretation, and 
departments with conflicting regulations be brought into harmony. 
Nor need executive officers chafe under such restraint, for their 
purely executive acts remain still unquestioned. Instead of call- 
ing for the Attorney General’s opinion on doubtful points, where 
they act in a ministerial capacity, they can readily make up a test 
case for the court, and obtain a final decision, without sacrificing 
a point of honor. They will still retain the great mass of govern- 
ment claims for settlement, leaving only disputed cases for arbi- 
tration. 

But a supervisory power, judiciously exerted, will have a healthy 
influence in quickening action at the executive departments, and 
restraining tyranny and caprice on the part of officials. For if, in 
the presence of the courts, a multiplicity of suits among individuals 
is avoided, should not this new tribunal exert a silent influence for 
good? The revenue system has not suffered because of the liability 
of collectors to suit: on the contrary, the extortion and oppression 
thereby prevented, have resulted in positive gain to the United 
States. 

It might have been better to vest these large powers in the judges 
of the district and supreme courts, giving them a sort of chancery 
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jurisdiction ; but as Congress has deliberately chosen a special 
tribunal, nothing remains but to perfect the present system. The 
real strength of the court of claims with the community will de- 
pend mainly upon its discrimination between claims just and unjust 
on general principles; not that its decisions should be arbitrary, 
but that the law must be liberally and beneficially construed. The 
judges should be not only honest, as the phrase goes, but of un- 
bending integrity ; not merely good lawyers, but jurists of the first 
order; men who can rebuke a cabinet officer, and whose names 
inspire respect. To allow government the use of a patented ma- 
chine without making compensation, or to refuse redress to the 
rightful claimant, whose money has been fraudulently drawn from 
the treasury by one who presented the mere copy of a power of 
attorney long ago revoked, cannot give satisfaction, whatever the 
reasons may be; but, when the judges deliberately disavow their 
most solemn decisions, or (as in a case recently reported) give a 
favorable judgment twice, and then reject the claim on a third 
hearing, what can shield them from reproach? Better a few years 
of vigorous life than an age of inglorious ease. Better to go down 
with sails set and colors flying than to float out into the current, 
and flaunt the emblems of a mock authority. 

‘Congress might fitly make a few changes in the present system. 
In the first place the salaries of the judges should be raised ; for 
four thousand dollars a year is a small sum to support official 
dignity at Washington. Next, there should be a less stringent 
statute of limitations; for great delays are often interposed at the 
departments, and it is little gain to the committees of Congress to 
be overwhelmed by public creditors six years late at court. It is 
desirable, also, that the principle recently applied to customs 
appeals should be extended to other classes of government claims, 
so that suit may be brought when the decision of the Department 
has been delayed beyond a reasonable time. Some restrictions” 
might also be imposed, such as the allowance of costs ; so that the 
claimant might have speedy justice, and not be compelled to fritter 
away his claim in litigation. No changes more radical seem to be 
required. But Congress should then leave this court free and un- 
tramelled; not seek to keep it in a state of pupilage, interfering 
whenever it deems government aggrieved. Independence is the 
brightest jewel of such a tribunal. Let this course of action be 
taken, and the vacancies, whenever they occur, carefully filled, 
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and we venture the prediction, that, before many years, the court 
of claims will become a power in the land, materially aiding the 
Executive, and throwing its protection over the rights of the citi- 
zen; and, while it lends a gracious ear to the rich and poor alike, 
—now adjusting the salary of a clerk or the pension money of a 
soldier’s widow, and now confirming a land title on which the wel- 
fare of a rising State depends, — it will deserve the proud title, 
bestowed upon it in early days, of “ THe Peopie’s Court.” 
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DIGEST OF THE ENGLISH LAW REPORTS FOR FEBRU- 
ARY, MARCH, AND APRIL, 1867. 


Account. —See Equity PLEADING aNnD Practice, 5. 
Action. — See Covenant, 4; Lease, 5; Manpamus; Vexatious AcTION. 


ADMINISTRATION. 


1. If one of the next of kin has received his share of his intestate’s estate, 
the others cannot call on him to refund if the estate is subsequently wasted; 
and the burden of proof lies on those calling on him to refund, to show that the 
wasting took place before the share was paid. — Peterson v. Peterson, Law Rep. 
8 Eq. 111. 

2. Administration was granted to a creditor, though his right of action was 
barred by the statute of limitations, on condition that he gave bond to distribute 
the assets pro rata among all the creditors. — Coombs v. Coombs, Law Rep. 
1P. & D. 288. 

3. A married woman, separated from her husband, and having obtained a 
protection order, died, leaving him and a minor son. Administration was 
granted to a guardian elected by the son, security being given, without citing the 
father. — Goods of Stephenson, Law Rep. 1 P. & D. 287. 

4. The consent of next of kin, who are minors, and some of tender years, 
does not justify making a joint grant of administration, in the absence of special 
circumstances. — Goods of Newbold, Law Rep. 1 P. & D. 285. 

See Executor; Propate Practice. 


Apmiratty. — See Freicut, 2; Pitot, 1; Sur, 1, 2. 


AFFIDAVIT. 


The affidavit of the issue by a banker of unstamped bills may be sworn to before 
a commissioner to administer oaths in chancery, and may be made by the mana- 
ger of the bank, such manager being a chief clerk within 9 Geo. IV. c. 23, 
§ 7. — The Queen v. Greenland, Law Rep. 1C. C. 65. 


See Composition Dexrp, 6; Drvorce Practice, 2; Wirness, 2. 
AGENT. — See Principat AND AGENT. 
AGREEMENT. — See Contract. 
Ancient Licgut.—See Licur. 
Annuity. — See Wut, 5. 


APPEAL. 


1. If an appeal has not been taken within the prescribed time, the court will 
be guided in the exercise of its discretion, in allowing or refusing the appeal, by 
the special circumstances of each case.— Kelner v. Baxter, Law Rep. 2 C. P. 
174. 


668 
| — 


DIGEST OF THE ENGLISH LAW REPORTS. 669 


2. Under the 21 & 22 Vict. c. 27, § 3, an order by the Lord Chancellor, con- 
firming an order of a vice chancellor, on his own findings, upon a trial without 
a jury, is the subject of appeal to the House of Lords. — Curtis v. Platt, Law 
Rep. 1 H. L. 337. 

3. If the court of appeal reverses the decree of the court below and dis- 
misses the bill with costs, the costs of the appeal will generally be given. — 
Phillips v. Hudson, Law Rep. 2 Ch. 243. 

See New Triat, 1, 3; REHEARING. 


APPORTIONMENT. — See TENANT FOR LiFe AND ReMaINDER Mav, 1. 


APPRENTICE. 


A deed of apprenticeship provided, that, if the apprentice’s health should fail 
before the 1st of August, 1866, the master should refund to the father £50 of the 
premium, and that a medical certificate should be conclusive evidence of the 
failure of health. The health of the apprentice failed, and he died in August, 
1865. In March, 1866, a proper medical certificate was sent to the master, 
dated March 24, 1866, but referring to the health of the apprentice in June, 
1865. Held, a sufficient compliance with the condition.— Derby v. Humber, 
Law Rep. 2 C. P. 247. 

ArpiTraTor. — See Awarp. 


ASSIGNEE. — See Bankruptcy, 3-6; Lease, 7. 
ASSIGNMENT. — See FORFEITURE. 
ATTACHMENT. — See Composition Deep, 1. 
ATTorNEY. — See Sovicrror. 
AVERAGE. —See 5. 


AWARD. 


1. Arbitrators appointed under a submission, which was made a rule of the 
court of chancery, having made their award after the time specified, that court, 
under 3 & 4 Wm. IV. c. 42, § 39, and the Common Law Procedure Act, 1854, 
§ 8, may enlarge the time, and remit the matter back to the arbitrators. — Jn re 
Warner & Powell’s Arbitration, Law Rep. 3 Eq. 261. 

2. A testator gave his children in succession an option to purchase a certain 
estate, at a price to be fixed by an award of arbitrators; the time for exercising 
the option was two months, within which time the child purchasing was to make 
such an agreement for completion as the arbitrators should approve. The award 
was left, on May 5, at the office of the solicitor of the testator’s family, who also 
acted for the eldest son. The solicitor, on May 7, informed the eldest son of the 
price. The son, on June 16, wrote that he elected to take the estate, and, on 
July 6, signed an agreement, approved by the arbitrators, and shortly after com- 
pleted the purchase. The son having sold the estate, and filed a bill for specific 
performance, held, that the title was marketable, because the formal agreement 
was signed within two months after the award was communicated to the son by 
the solicitor, before which time the son was not to be deemed to have had 
knowledge of it. Semble, also that the option was effectually exercised by the 
letter of June 16.— Austin v. Tawney, Law Rep. 2 Ch. 143. 

See Venpor anp Purcuaser or Estare, 3. 
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BANKRUPTCY. 


1, Trading with money obtained by procuring accommodation bills from per. 
sons of no substance, and getting them discounted, is not trading on fictitious 
capital within the Bankruptcy Act, 1861, § 159. — Zz parte Harrison, Law Rep. 
2 Ch, 195. 

2. Overdrawing an account at a banker's, by one in insolvent circumstances, 
does not in itself amount to contracting a debt without reasonable ground of 
expectation of paying the same, within the Bankruptcy Act, 1861, § 159.— 
Ex parte Harrison, Law Rep. 2 Ch. 195. 

3. Where a custom for the buyer to leave goods bought in the hands of the 
seller is so notorious as to be practically known to every one dealing with 
the seller, goods so left for a time clearly within the custom do not pass to the 
seller’s assignees in bankruptcy. — Priestley v. Pratt, Law Rep. 2 Ex. 101. 

4. A mortgagor in embarrassed circumstances, in May, conveyed his equity 
of redemption, under pressure, to the mortgagee for considerably less than its 
value ; and in June following was, on his own petition, adjudged bankrupt. On 
bill by the assignee, the deed was set aside. — Ford v. Olden, Law Rep. 3 Eq. 
461. 

5. A colonial statute provided, that, if any one in contemplation of insolvency 
should transfer any property to any creditor for the benefit of such creditor, such 
transfer should be deemed fraudulent, and void against the assignee ; provided that 
no such transfer should be deemed, fraudulent and void unless made within six 
months before a declaration of insolvency. Held, that a transfer of property 
made by one in insolvent circumstances, within six months before a declaration 
of insolvency, was absolutely void without evidence of any fraudulent preference. 
— Nunes v. Carter, Law Rep. 1 P. C. 342. 

6. The assignees of a bankrupt plaintiff allowed to revive the suit for costs 
only. — Farrall v. Davenport, Law Rep. 3 Eq. 473. 

7. A bankrupt who has made an arrangement with his creditors under the 
Bankruptcy Act, 1861, § 110, is entitled to his discharge, though he has not 
conformed to all the formalities of the final examination: it is enough if he ren- 
ders a full discovery of his property. — Ex parte Tilston, Law Rep. 2 Ch. 199. 

See Composition Deep; Contract, 1; Leas, 7. 


Benerir Socrety. 

1. The provisions of 18 & 19 Vict. c. 63, apply to ‘‘any friendly society 
established for any of the purposes mentioned in § 9, or for any purpose which 
is not illegal.” Held, that a society of which one of the objects was the relief 
of sick and the burial of dead members, but of which one of the main objects 
was that of a trades’ union, and the support of members when on strike, was not 
for a purpose analogous to those in § 9, and was an illegal purpose, in the sense 
of not being enforceable at law, as being in restraint of trade. — Hornby v. 
Close, Law Rep. 2 Q. B. 153. 

2. By the rules of a permanent benefit building society, it was provided that 
all members should pay 10s. a share for fourteen years, or till all the shares of 
the same date should have attained the value of £120; and also that any member 
who had given a mortgage to the society for money advanced, might satisfy the 
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same by paying a fine of 10s. per share, with all the subscriptions that would 
become due up to the end of fourteen years from the date of the shares so 
advanced, discount being allowed in consideration of such prompt payment. 
Another rule provided that the holders of advanced shares, on which subscrip- 
tions had been paid for fourteen years, or when the amount so paid should equal 
the sums advanced with interest and charges, should be entitled to a release from 
the mortgage given to secure the same, according to the provisions of the former 
rule, ‘‘and at once cease to be members.” Losses having occurred, the society 
was wound up. All debts were paid, and the advanced shareholders all redeemed 
their shares. Held, that the advanced shareholders were not liable to contribute 
to satisfy the claims of unadvanced shareholders. — Jn re Doncaster Permanent 
Building Society, Law Rep. 3 Eq. 158. 
See MorrGaGer, 4. 
Brut or — See Sur, 4. 


anp Nores. 

In an action by the indorsee of a bill against the acceptor, a plea that the bill 
has been satisfied by the drawer is not good, unless it shows that the plaintiff is 
not the lawful holder of the bill. In such an action, a plea that the bill was given 
for goods to be supplied by the drawer, that only part of the goods were sup- 
plied, of which the defendant accepted a part, and that, by the non-completion 
of the contract, the part supplied became valueless to the defendant, and also 
that the plaintiff is not a holder for value, is good, provided the value of the 
goods accepted is shown to be a definite sum.— Agra & Masterman’s Bank v. 
Leighton, Law Rep. 2 Ex. 56. 

See Bankruptcy, 1; Soxicrror, 2; Surety. 


Boarp or Hearn. 

The Public Health Act, 1848, § 36, provides that the acts of a committee of a 
local board shall be submitted to the board for approval. By § 149, whenever 
the approval of the board is required by the provisions of the act, the same shall 
be in writing, under their seal and the hands of five of them. By § 69 the board 
may, by notice in writing, require the abutters on a street to pave it, and, in 
default, the board may do the work themselves, and recover the expenses. A 
local board resolved that the minutes of a street committee, resolving that notices 
be given to pave certain streets, be approved. Notices were accordingly sent, 
signed by the clerk of the board; and, in default, a resolution was passed, 
signed by the clerk, that the minutes of the committee, resolving that the board 
be recommended to do the work, be approved. The work was accordingly done. 
Held, that none of the proceedings needed to be under the seal and the hands of 
five of the board, as all the acts were acts of the board themselves. — Barnsley 
Local Board of Health v. Sedgwick, Law Rep. 2 Q. B. 185. 


Bonp. —See Propate Practice, 2. 
BurpEN oF Proor.—See Presumption. 


Buriat-Grounp. — See Cuanrrry, 1. 


Carrier. —See Sup, 4. 
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CaTTLe. 


A cattle market company, which has erected a building in which they allow 
persons to slaughter cattle on payment of 2s. per head, is liable to a penalty im- 
posed by statute on any one establishing the business of a slaughterer of cattle 
without a license. — Liverpool Cattle Market Company v. Hodson, Law Rep. 2 
Q. B. 131. 


Cuamprerty. — See Speciric PerrorMANCE, 1. 


CHARGING ORDER. 


A. assigned shares in a company to trustees, on trust to pay a debt, and to 
apply the surplus, at the trustees’ discretion, for the benefit of his wife, his chil- 
dren, or himself. There were other trusts for his wife and children ; and in case of 
his wife’s decease, and in case that no child attained twenty-one, or, being a daugh- 
ter, married before that age, an ultimate trust to himself and his assigns. Held, 
that he had a chargeable ‘‘interest” under 3 & 4 Vict. c. 82, § 1.—Cragg v. 
Taylor, Law Rep. 2 Ex. 181. 


Cuarirty. 


1. It was provided by statutes that land purchased for an additional burying- 
ground should vest in the vicar and churchwardens for the use of the parish. 
The church trustees were to fix the amount of the burial fees, which were to be 
received by the churchwardens, and paid over to the trustees, who were to apply 
them to certain charitable purposes. Afterwards, by an order in council, the 
additional burying-ground was closed for the purposes of burial; but the trus- 
tees continued to receive fees for interment in a new cemetery. A railway com- 
pany having taken part of the additional burying-ground, the trustees petitioned 
that the purchase money might be invested to their account and the dividends 
paid to them. Held that the court had no jurisdiction under the railway acts to 
make such order; but, the attorney-general having petitioned for a scheme, held, 
that on the two petitions the court had jurisdiction, that the trustees’ rights were 
not extinguished, but only suspended, and that the order, as prayed, should be 
granted. — In re St. Pancras Burial-ground, Law Rep. 3 Eq. 173. 

2. A testator, in 1640, left land on trust to pay £20 for the salary of a school- 
master, £20 to a college for the purchase of books, and two sums of £5 each to 
the poor of two parishes, with a direction that any deficiency should be borne 
ratably. The funds of the charity having increased in the lapse of time, an infor- 
mation was filed for a scheme. Held, that the general rule of apportioning 
accretions between the different objects of a charity pro rata was subject to the 
discretion of the court. That the schoolmaster’s salary and the purchase of 
books ought to be equally increased, but that the gifts to the poor, being objec- 
tionable on principle, the court would not augment those bequests. — Attorney- 
General v. Marchant, Law Rep. 3 Eq. 424. 

8. The trustee of a charity is not authorized by statute to convey to the 
Church Building Commissioners the private chapel of the charity ; and therefore 
a reconveyance was ordered, though the commissioners had caused the chapel to 
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be consecrated and a district assigned to it as a parish church, under an order in 
council, — Attorney-General v. Bishop of Manchester, Law Rep. 3 Eq. 436. 
CuarTER-PARTY. — See Freicut, 1; 4; Stamp. 
Cueque. — See Soxiciror, 2. 
Common Carrier. —See Carrier. 


ComPaAny. 


1. A. gave money to directors as deposit-money for shares in their proposed 
company: they formed the company for more extensive purposes than those pro- 
posed, and A. had on that ground obtained from the court an order that he 
‘should be struck off the list of shareholders. Held, that he could maintain a bill 
in equity (not alleging fraud) for the deposit-money, neither against the com- 
pany, nor the directors: not against the company, because the money in their 
hands was not impressed with a trust; not against the directors, because relief 
in such a case of excess of authority must be at law. — Stewart v. Austin, Law 
Rep. 3 Eq. 299. 

2. A company issued a prospectus stating that they would commence business 
with six steamships of specified character; at the time they had, in fact, no ships, 
but had contracts for the supply of two ships. The articles of association em- 
powered the directors to commence business, though all the funds had not been 
subscribed. On bill by a shareholder against the company and the directors to 
be relieved from his contract for shares, held, that the meaning of the prospectus 
was that the company did not intend to start till they had the six ships, and that 
in the event of obtaining sufficient subscriptions, there was in existence a con- 
ditional contract for the supply of six ships of the specified character; that this 
was not such a misrepresentation as went to the essence of the subscriber's con- 
tract, he knowing of the articles of association, and it not appearing that such 
ships could not be purchased at any time in the market. The bill was dismissed, 
but without costs. — Hallows v. Fernie, Law Rep. 3 Eq. 520. 

3. The prospectus of a company stated that more than half the first issue of 
5,000 shares had been subscribed for, that applications were invited for the 
“remaining shares,” and that the company had contracted to buy two proper- 
ties, A. —on which £70,000 had been expended by the vendor, beside the purchase- 
money paid by him for the land—and B. One S. had contracted to buy estate A. 
for the purpose of selling it to the company, but had spent no money on the 
estate, though £70,000 had been laid out by his vendors. He had agreed, but 
not in writing, to buy estate B. Before the prospectus, S. subscribed for 2,510 
shares, and requested the directors ‘‘ to allot that number to him or his nomi- 
nees, as he might direct.” After the prospectus, S. procured application for 
shares to an amount exceeding 2,500. On a bill by one of these applicants to set 
aside the contract made by him to take shares on the faith of the prospectus, held, 
that there had been such misrepresentation by the directors and by their agent S. 
(for whose statements they, having adopted them, were responsible) with regard 
to (1) the subscription for more than half the first issue; (2) the expenditure of 
£70,000 by S. upon estate A.; and (3) there being a binding contract to pur- 
chase estate B., that the contract would be set aside. — Ross v. Estates Invest- 
~ ment Co., Law Rep. 3 Eq. 122. 
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4. A subscriber for shares in a company cannot be relieved from his contract, 
because, after his application, and before allotment, a change has taken place in 
the direction not communicated to him. — Hallows v. Fernie, Law Rep. 3 Eq. 
520. 

5. After appointment of a receiver of a railway, made in a suit on behalf of 
debenture holders, a debenture holder recovered judgment, and petitioned for 
leave to issue execution. Held, that he was not entitled to execution otherwise 
than as trustee for all debenture holders entitled to be paid pari passu with 
himself; but an inquiry was directed whether it would be for the benefit of the 
debenture holders that the receiver should take any proceedings to make the 
judgment available for them. — Bowen v. Brecon Railway Co. Law Rep. 3 Eq. 

6. The provision of 8 Vict. c. 16, § 16, that no shareholder shall be entitled 
to transfer any share till he shall have paid any call which shall have been made 
in respect thereof, nor till he shall have paid all calls due on every share held by 
him, does not apply to the transfer of shares on which all the calls have been 
paid; and a company, therefore, is bound to register a transfer of stock, though 
the transferror hold shares on which there are calls unpaid. — Hubbersty v. Man- 
chester, Sheffield, & Lincolnshire Railway Co., Law Rep. 2 Q. B. 59 

See Benerit ; Contrisurory; Directors; Equiry PLEADING AND 
Practice, 4, 10; INsuncrion, 1: anp AGENT, 2,6; Rarpway; SpPE- 
ciric PERFORMANCE, 4; WINDING-UP. 


Composition DEED. 


1. The plaintiffs were trustees under a composition deed for the benefit of the 
creditors of S. The defendant owed a debt to S. A judgment creditor of S. 
attached the debt, and after the registration of the deed the defendant paid it to 
him, either without notice of the deed or with notice under such circumstances 
that he could not get the attachment set aside before he was compelled to pay to 
prevent a levy. Held, that he was not liable to the plaintiffs. Semble, that the 
plaintiff's remedy was against the judgment creditor for money received to their 
use. — Wood v. Dunn, Law Rep. 2 Q. B. 73. 

2. If a debtor has made a trust deed under the Bankruptcy Act, 1861, § 192, 
which has been duly registered, the court will not give leave to a creditor, who 
has not executed it, to issue execution under § 198, unless on special grounds, 
though the deed contain no release of the debtor.— Ex parte Thatcher, Law 
Rep. 2 Ch. 93. 

3. If any creditors have been induced to sign a composition deed in consequence 
of receiving some benefit beyond the rest of the creditors, the deed is void against 
the creditors who were not parties to the arrangement, though it does not appear 
that the preference is to be obtained from the assets. — Dauglish v. Tennent, 
Law Rep. 2 Q. B. 49. 

4. To an action for unliquidated iain for breach of contract by wrongful 
dismissal from service, the defendant pleaded a composition deed under the Bank- 
ruptcy Act, 1861, § 192, by which the creditors released the defendant ‘* from their 
respective debts, and all claims and demands in respect thereof.” The plaintiff 
did not assent to the deed. Held, that the plea was no answer to the action, the 
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plaintiff's claim being for unliquidated damages. — Hoggarth v. Taylor, Law 
Rep. 2 Ex. 105. 

5. By a deed between a debtor and his creditors, the latter covenanted not to 
sue the debtor for a year, and that to any proceedings on their debts during the 
time the deed might be pleaded as a release. The deed contained no schedule 
of creditors or debts, provided no composition, contained no covenant for payment 
of debts, conveyed no property, and made no provisions with respect to carrying 
on the debtor’s affairs. The debtor having been arrested by a non-assenting 
creditor, held, that the deed was no protection, on the ground (per KELty, 
C.B., and Marti, B.), that, as a deed to bind non-assenting creditors, it was 
unreasonable ; and (per Martin, CHANNELL, and Picort, B.B.) that it was not 
such a deed as is included in the Bankruptcy Act, 1861, § 192, or § 194.— Latham 
v. Lafone, Law Rep. 2 Ex. 115. 

6. The court of equity can dispense with general order of 22 May, 1862, requir- 
ing the affidavit of a debtor for the registry of a composition deed, and can order 
it to be registered on the aflidavit of some other person acquainted with the facts. 
—In re Hutchinson, Law Rep. 2 Ch. 330. 

7. A creditor can demand inspection of the written assents to a deed made 
under the Bankruptcy Act, 1861, § 192. — Andrew v. Pell, Law Rep. 2 C. P. 
251. 

CoNCEALMENT. — See Drrectors, 1; MisrEPRESENTATION. 
ConpiTion. — See Lease, 2. 


CONFIDENTIAL RELATION. 


A., a nephew of a former trustee of B., being sent by his uncle to advise B., 
who was twenty-three years old, and of extravagant habits, on the settlement of - 
his debts, and to advance him money for that purpose, offered to give him £7,000 
for his estate, under which there were coal mines. Pending the negotiations, in 
which a separate solicitor was employed for B., A. obtained from C., a mining 
engineer, a valuation of the minerals under the estate at £10,000, which he did 
not communicate to B.; nor did he suggest to B. to consult a mineral surveyor. 
B. accepted A.’s offer, and died before conveyance. Held, on a bill by B.’s ad- 
ministrator, that the sale to A. should be set aside. — Zate v. Williamson, Law 
Rep. 2 Ch. 55. 


Coyruct or Laws.— See ForeiGn Court. 
ConswDERATION. — See anp Notes; Contract. 


1. A colonial house of assembly has not, by analogy to the houses of parliament 
in England, or to a court of justice, which is a court of record, any power to pun- 
ish a contempt, though committed in its presence and by one of its members; and 
a member imprisoned for such contempt has his action against the speaker and 
members of the house for false imprisonment. — Doyle v. Falconer, Law Rep. 1 
P. C. 328. 

2. A., being an attorney and barrister of the supreme court of Nova Scotia, 
addressed a letter to the chief-justice, reflecting on the administration of justice 
by the court. The letter was written by A. in his private capacity as a suitor, in 
respect of a supposed grievance as a suitor, and had no connection with any 
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thing done by him professionally. The court ordered A. suspended from prac- 
tising in the court. Held, that, though the letter was a contempt of court, and 
punishable by fine and imprisonment, yet that the court could not inflict a pro- 
fessional punishment of indefinite suspension for an act not done professionally, 
and which, per se, did not render A. unfit to remain a practitioner of the court. 
— In re Wallace, Law Rep. 1 P. C. 283. 


ConTRACT. 


1. A promise to conduct proceedings in bankruptcy so as to injure as little as 
possible the debtor's credit is not a good consideration for a contract. — Brace- 
well vy. Williams, Law Rep. 2 C. P. 196. 

2. A promise not to apply for costs under the Bankruptcy Act, 1849, § 85, is a 
sufficient consideration to support a contract to pay the amount of such costs. 
— Bracewell vy. Williams, Law. Rep. 2 C. P. 196. 

3. A. died in 1831, owning estates of socage and borough English tenure, and 
also personal property, and leaving a wife’and two sons. He made an incom- 
plete will, leaving his property to his sons equally. Soon after the will had been 
refused probate, the elder brother declared that the invalidity of the will should 
make no difference, and that the property should be ‘‘ not mine or thine, but 
ours.” No written agreement was made, but the widow never insisted on her 
rights, and the two sons dealt with the whole property as if it belonged to them 
equally, till 1851, when their partnership was dissolved; the younger brother 
having died, and a bill having been filed by his representatives for an equal divis- 
ion of the property. /eld, that there was sufficient evidence of a family arrange- 
ment which the court would uphold, though there was no formal contract, and no 
rights in dispute, and that, sufficient motive being proved, the court would not 
consider the amount of consideration. — Williams v. Williams, Law Rep. 2 
Ch. 294. 

See Bitts anp Notes; Company, 8; Contrisutory, 6; CONVERSION; 
Directors, 2; Fraups, Stature oF; aND AGENT, 1, 2, 6, 7; 
Sate; Specrric PERFORMANCE. 


ConTRIBUTORY. 

1. A petition for winding-up cannot be registered as a lis pendens against an 
individual contributory. — Jn re Barned’s Banking Co., Law Rep. 2 Ch. 171. 

2. Shares in a company were transferred into the name of A., to be held by 
him as a trustee for the company. eld, that, A.’s name having been placed on the 
register by his own consent, he was liable as a contributory. — Chapman and 
Barker's Case, Law Rep. 3 Eq. 361. 

3. The owner of shares, who has made a transfer of them two years before 
a winding-up order, but has taken no steps to have the transfer registered, is a 
contributory. — Head's Case and White's Case, Law Rep. 3 Eq. 84. 

4. A transfer of shares was left at the office of the company for registration, 
on Feb, 28, and would, according to the company’s usual practice, have been 
confirmed at the next meeting of the directors, on March 1: it was not confirmed 
at that meeting; and, on March 3, the company being insolvent, the directors 
voted that no transfers then in the office should be registered without their express 
sanction, and the transfer was not registered. Held, that there was unnecessary 
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delay, within the meaning of the Companies Act, 1862, in registering the trans- 
fer; that the vote of March 3 did not affect transfers which ought to have been 
previously registered, and that the transferror ought to be removed from the list 
of contributories. — Nation’s Case, Law Rep. 3 Eq. 77. 

5. Persons induced to become members of a company, by reason of fraudulent 
concealment and misrepresentation of important facts by the directors in their 
prospectus, are not entitled to relief as against creditors, but are liable as con- 
tributories. — In re Overend, Gurney, & Co., Law Rep. 3 Eq. 576. 

6. The form of application for reserved shares offered to shareholders and ex- 
ecutors of deceased shareholders, which was sent to the executrix of a deceased 
shareholder, was filled up by M., a relation of hers, without her authority; and 
he therein asked that shares might be allotted to himself. The directors allotted 
the shares to the executrix, but sent the notice of the allotment to M. M. wrote 
a letter thanking them for the shares, but paid no deposit. Held, on a winding- 
up of the company, that there was no complete contract between M. and the 
company, and that he was not liable as a contributory. — Mallorie’s Case, Law 
Rep. 2 Ch. 181. 

7. The articles of a company provided, that, if a shareholder should fail to pay 
a call when notified, his shares might be forfeited by a resolution of the directors ; 
and, when any share had been so forfeited, notice should be given to the share- 
holder, and an entry made on the registér, stating the date of forfeiture, and 
that any share forfeited should become the property of the company. K., a share- 
holder, failed to pay calls, though duly notified; and the secretary made entries 
that the shares were forfeited and transferred to the company. There was no 
entry in the minutes of any resolution, nor any evidence that notice of the for- 
feiture had been sent to K. Held, that the shares had been forfeited, and that 
K. was not liable as a contributory, because (1), as the entries of forfeiture could 
not properly have been made without a resolution, the court would presume such 
resolution had been passed; (2), the provision as to sending notice was manda- 
tory, and not of the essence of the forfeiture. — Knight's Case, Law Rep. 2 Ch. 
$21. 

See Benerit Socrery, 2. 


ConvERSION. 


A. contracted with a builder to erect a house on A’s land, and died intestate 
before the house was finished. Held, that A.’s heir was entitled to have the house 
finished at the expense of the personal estate. Cooper v. Jarman, Law Rep. 3 


Eq. 98. 


CopyHoLp. 


On enfranchisement of a customary freehold, the lord is entitled to compensa- 
tion in respect of the advantages accruing to the customary freeholder from the 
removal of restrictions on leasing; and the amount of the compensation depends 
on the extent to which the value of the particular property is increased by such 
removal. — Lingwood v. Gyde, Law Rep. 2 C. P. 72. 

See Equity PLeapine Practice, 2. 
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Coryricut. 

H., in 1863, registered an intended new magazine, to be called ‘“ Belgra- 
via.” In 1866, M., not knowing this, projected a magazine with the same name, 
and incurred expense in preparing and advertising it, as about to appear in Octo- 
ber. H., knowing of this, made hasty preparations to bring out his own maga- 
zine before M.’s could appear, and in the mean time accepted an order from M. 
for advertising M.’s magazine in his own publications. On Sept. 25, the first 
number of H.’s magazine appeared, and on that day he first informed M. that he 
objected to his publishing a magazine under that name. M.’s magazine appeared 
in October. H. and M. each filed a bill to restrain the other from using the 
name. Held, that neither bill could be maintained.— Maxwell v. Hoyg, Law 
Rep. 2 Ch. 307. 


CORPORATION. 


By a local act, in 1851, the corporation of B. were empowered to execute 
certain improvements, the expenses of widening existing streets to be defrayed 
by a ‘‘ street improvement rate,” and the other expenses of executing the act to 
be defrayed by a ‘‘ borough improvement rate.” From the former rate certain 
classes of persons were exempted. By another local act, in 1861, the expenses 
of widening certain streets were to be defrayed out of the “ street improvement 
rate.” A general act, in 1860, empowered corporations generally, on approval 
of the treasury, on due application and notice, to buy land for public purposes, 
but nothing therein contained was to ‘‘ repeal, abridge, or affect” any power of 
any corporation under any local act. The corporation of B. having contracted 
for land to widen a street (not comprised in the works specified by the Acts of 
1851 and 1861), and having, after due application and notice, obtained the ap- 
proval of the treasury, held empowered to’ raise the purchase money out of the 
** borough fund.” — Attorney General v. Birmingham, Law Rep. 3 Eq. 552. 

See Company. 


Costs. 


See 3; Bankruptcy, 6; Conrract, 2; Equity PLEapING AND 
Practice, 8, 9, 10; Execution; Freicut, 2; Mortcace, 5; Parent, 7; 
Set-orr; Texant ror Lire anp Remarnper Man, 3; Vexatious Ac- 


TION. 


COVENANT. 


1, A covenant against building, entered into by a purchaser of land with the 
vendor (the owner of adjoining lands), for the benefit of said adjoining lands, 
binds in equity those taking under such purchaser with notice, and may be 
enforced by a subsequent purchaser of part of such adjoining lands, who would 
be damaged by its breach, though he has overlooked small breaches of similar 
covenants by other owners, and has himself committed a small breach of a similar 
covenant, and though all persons entitled to the benefit of the covenant are 
not joined as parties: whether the covenant runs with the land quere. — Western 
v. Macdermott, Law Rep. 2 Ch. 72. 

2. A vendor having taken from each of several purchasers of land, formerly 
the same estate, a covenant to build only in a certain manner, permitted mate- 
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rial breaches of the covenant by some of the purchasers. Held, that he could 
not have an injunction to compel another purchaser to observe the same cove- 
nant, though the covenant was not only by the defendant with the vendor, but 
also by the defendant with all the other purchasers, and though the breaches had 
been committed before the defendant purchased or made his covenant. — Peek v. 
Matthews, Law Rep. 3 Eq. 515. 

3. A. demised the exclusive right to take game on certain land, with the use 
of a cottage, to B. for a term, and B. covenanted to leave the land, at the end 
of the term, as well stocked with game as at the time of the demise. eld, that 
the right to sue on this covenant passed, by 32 Hen. VIII. c. 34, to the assignee 
of A.’s reversion. — Hooper v. Clark, Law Rep. 2 Q. B. 200. 

4. A. covenanted that he, in his lifetime, or his heirs, executors, or administra- 
tors, within three months after his death, would pay a certain sum. He died, 
having devised real estate to trustees, who refused to accept the devise, and, 
under order of the court, conveyed the estate to new trustees. Held, that an 
action of debt would lie against the trustees under the will and the heir, by the 
statute against fraudulent devises, 3 W. & M. c. 14, § 3; and execution would 
thus be obtained against the land, and the conveyance to new trustees was not 
such an alienation as would prevent the action. — Coope v. Cresswell, Law Rep. 
2 Ch. 112. 

See ELection, 2; Leasr, 1-5. 

CriminaL Law. —See Exrrapition; Fatse Prerence; Larceny. 


Curtesy.— See Huspanp anp WIFE, 1. 


Custom. 

A custom for inhabitants of a parish to exercise horses at all seasonable times, 
in a place beyond the limits of the parish, is bad. — Sowerby v. Coleman, Law 
Rep. 2 Ex. 96. 

See Bankruptcy, 3; Freicut, 1; Principat anp AGENT, 1, 4, 5. 

Cyrres. — See Cuaniry, 2. 


Damaces. —See Lease, 3; Licut, 2; Patent, 6; Set-orr; Speciric Per- 
FORMANCE, 4. 


Deposition. — See ExTrapDITION. 


Devise. — See CoveNANT, 4; Evection; Revocation or WILL, 2; VESTED 
Interest, 3; Witt, 3-7. 


Directors. 


1. On a bill filed by the official liquidator of a company against its late direc- 
tors, alleging that a transaction by them was ultra vires of the company, and had: 
been concealed by false descriptions in the company’s books, held, on demurrer, 
that whether the transaction was ultra vires or not, the charges as to concealment 
must be answered. —Joint Stock Discount Co. v. Brown, Law Rep. 3 Eq. 139. 

2. The prescribed quorum of directors in a company being three, the secre- 
tary affixed the company’s seal to a bond, after having obtained the written 
authority of two directors at a private interview, and at another private interview 
the verbal promise of a third to sign the authority. Held, that directors acting 
under 8 Vict. c. 16, must act together and as a board, that the seal was aflixed with- 
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out authority, and the company was not liable on the bond. — D'Arcy v. Tamar, 
Kit Hill & Callington Railway Co. Law Rep. 2 Ex. 158. 
See Company, 1-4. 


Discretion. —See Apprat, 1. 


Divorce Practice. 


1. If a respondent does not enter an appearance within the time named in the 
citation, the petitioner can move for directions as to the trial, without waiting for 
the expiration of the time allowed for filing an answer. — Wood v. Wood, Law 
Rep. 1 P. & D. 266. 

2. If the witnesses to prove the bigamy of which a respondent has been con- 
victed reside at a distance, and cannot be produced without considerable expense, 
the bigamy may be proved by aflidavit.— Macartney v. Macartney, Law Rep. 
1P. & D. 259. 

3. A petition for permanent maintenance must be presented after the decree 
nisi, and before the decree absolute. The fact that such petition shows that the 
petitioner has a separate income is no ground for dispensing with an answer 
under oath. — Charles v. Charles, Law Rep. 1 P. & D. 260. 

4, The judge ordinary cannot make rules concerning the practice of the court, 
without the concurrence of the other judges. — Charles vy. Charles, Law Rep. 
1P. & D. 260. 

Domicit. —See Foreign Court. 


EasEMENT. — See WaTERCOURSE. 


EccresiasticaL Law. 


1. A church was repaired and rebuilt under a faculty, the tower and east wall 
were never removed, and some of the offices of the church were performed 
during the repairs. eld, that it had never so ceased to be a church as to 
require re-consecration, and that the ecclesiastical court had jurisdiction of a suit 
for perturbation of pew in it. — Parker v. Leach, Law Rep. 1 P. C. 312. 

2. Since 3 & 4 Vict. c. 113, non-residentiary prebendaries have ceased to be 
members of cathedral chapters. — Randolph v. Milman, Law Rep. 2 C. P. 60. 

3. In the Dutch Reformed Church of the Cape of Good Hope, a complaint 
against a minister for false doctrine must be tried primarily by a presbytery, and 
not by the synod. — Murray v. Burgess, Law Rep. 1 P. C. 362. 

See Cuarirty, 3. 


ELECTION. 


1. A testator, after reciting that his two daughters A. and B. would be entitled 
to property under a settlement, and that therefore he had not devised them so large 
a share as he otherwise should have done, devised to A. and B. certain estates, 
and to his two other daughters, C. and D., estates of much more value. In 
fact, the four daughters were entitled equally under the settlement. Held, that 
as the will did not purport to dispose of the settled property, and was only made 
under a mistaken impression, C. and D. were not put to their election. — Box v. 
Barrett, Law Rep. 3 Eq. 244. 

2. A father, on his son’s marriage, covenanted that he would by will, or in 
his lifetime, give one-fifth of the estate, to which he might be entitled at his 
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death (subject to the payment of one-fifth of his debts), to trustees, on trust to 
pay the income to the son, till some event should occur whereby the income 
would (if the same were payable to the son absolutely) become vested in some 
other person; and then on trust for the son’s wife and children, with a discre- 
tionary trust for the benefit of the son after his wife's death. By will the father 
charged his estate with his debts, and gave his estate to all his children who 
should be living at his death. He died leaving five children. Held, that the gift 
in the will was not a satisfaction of the covenant so far as the wife and children 
were concerned, but was a satisfaction of the son’s interest thereunder; and that 
the son must therefore elect between his life interest under the settlement, and one- 
fifth of the residue which would remain after satisfaction of the covenant. And 
the son having elected to take under the will, Aeld further, that his life interest 
under the settlement was determined, and the income was payable to his wife. — 
McCarogher v. Whieldon, Law Rep. 3 Eq. 236. 

See Lease, 7; Vorer. 


Equity. 
1, A tenant in tail contracted to sell his estates for value, and in order to convey 
them suffered a recovery, which turned out to be technically defective at law. 
Held, that a court of equity would not allow persons claiming under him to take 
advantage of the flaw. — Howard v. Earl of Shrewsbury, Law Rep. 3 Eq. 218. 
2. G. let land to H., on a lease renewable for ever. L. and N., and several 
other persons, held under H., on the same terms. L. charged his holding with a 
jointure in favor of his wife; afterwards, L. owing money to N., N. obtained 
from him possession of his land, though on what terms did not appear, and then 
granted him a lease for a year of it. H. was in arrear with G., and H.'s tenants 
were in arrear with him. N. purchased G.’s interest in all the lands; and gave 
notice to the tenants to pay arrears, and take out renewal leases: this not being 
done, N. brought ejectment, and recovered possession. Held, that the cireum- 
stances did not raise an equity in favor of L.’s widow to have her jointure 
declared a charge on the lands. — Hickson v. Lombard, Law Rep. 1 H. L. 324. 
3. The court of chancery, and not a court of law, is the proper tribunal to 
determine a question of title, depending on the validity of its own orders. — 
Howard vy. Earl of Shrewsbury, Law Rep. 3 Eq. 218. 
See Company, 1. 


Equity PLEADING AND PRactIce. 

1. A bill to perpetuate testimony relating to a matter the subject of an exist- 
ing suit against the plaintiff is demurrable, though the plaintiff could not himself 
have made such matter the subject of present judicial investigation. — Earl Spen- 
cer v. Peek, Law Rep. 3 Eq. 415. 

2. One copyholder, not suing in behalf of all, cannot maintain a bill against 
the lord, to have the rights of common of the copyholders ascertained. — Phillips 
v. Hudson, Law Rep. 2 Ch. 243. 

8. In a case where, under the old practice, the court would have directed, at 
the hearings, an inquiry on a question of fact, it may now examine a party or a 
witness viva voce under 15 & 16 Vict. c. 86, § 39. — Ferguson v. Wilson, Law 
Rep. 2 Ch. 77. 
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4. If a company is plaintiff in a suit in equity, the defendant cannot, under 
15 & 16 Vict. ec. 86, § 19, file interrogatories to its officers, if they are not 
parties. — Imperial Mercantile Credit Association v. Whitham, Law Rep. 3 
Eq. 89. 

5. A plaintiff cannot open a settled account, unless his bill states specific 
errors in the account. — Parkinson v. Hanbury, Law Rep. 2 H. L. 1. 

6. Under 15 & 16 Vict. c. 86, § 55, the court can order a sale before the 
hearing of a suit, if it is for the benefit of the property. — Tulloch v. Tulloch, 
Law Rep. 3 Eq. 574. 

7. The court of chancery will not set aside an order not appealed against, 
provided the facts were duly before the court when the order was made, except 
when there is such broad and palpable error that it is plain the court must have 
miscarried, — Howard vy. Earl of Shrewsbury, Law Rep. 3 Eq. 218. 

8. A defendant having several times obtained an extension of time to answer, 
filed at last a document stating that he could not answer in the absence of infor- 
mation, for which he had sent to the continent, but which he had been unable to 
obtain; on motion, the document was ordered taken off the file, and the defend- 
ant ordered to pay the costs of the motion, and all other costs occasioned by 
filing such answer. -— Financial Corporation v. Bristol & N. Somerset Railway 
Co., Law Rep. 3 Eq. 422. 

9. Ina foreclosure suit, a defendant, having been served with the bill and inter- 
rogatories, wrote to the plaintiff that he claimed no interest in the subject matter 
of the suit, and that, if an answer was insisted on, he should apply for costs. 
The interrogatories not having been withdrawn, he put in an answer and dis- 
claimer, and at the hearing applied for costs. Held, that as he had not simply 
disclaimed, but had answered and appeared for the purpose of claiming his costs, 
he was not entitled to any costs. — Maxwell v. Wightwick, Law Rep. 3 Eq. 210. 

10. Where a company, registered under the Act of 1862, was plaintiff in a 
suit to set aside a policy on which the defendant had already brought an action, 
which was still pending, the court refused to order the company to give security 
for costs, though at the time of the application there was a petition to wind up 
the company, under which it was afterwards wound up. — Accidental & Marine 
Insurance Co. v. Mercati, Law Rep. 3 Eq. 200. 

See 2, 3; Bankruptcy, 6; Insunction; MortrGacr, 5; New 
TriAL; Service or Process; Speciric PERFORMANCE, 2; TENANT FOR LIFE 
AND REMAINDER Man, 3; Wryprnc vp, 5. 

Error. —See Jury. 
Estate Tart.—See Tenant Tar. 
Estorre.. —See Equity, 1; Lease, $. 
Estover. — See Grant. 
Evience.—See ApMINistTRaTION, 1; Equtry PLeapING AND Practice, 1, 3; 
ExtrapiTion ; MarrtaGE; PRESUMPTION; PRINCIPAL AND AGENT, 1, 2; 


Revocation oF Witt, 1; Stave Trape; Wirnzss, 1. 


EXEcuTION. 
A sheriff's officer went to the defendant's premises to levy under a fi. fa., and, 
without doing or saying any thing more, produced his warrant, and demanded the 
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debt and costs, together with poundage and expenses of levy. The money was 

paid under protest. Held, that this was not a levy, so as to entitle the sheriff to 

poundage or the officer to fees. — Nash v. Dickenson, Law Rep. 2 C. P. 252. 
See Company, 5; Composition Deep, 1, 2. 


ExecuTor. 


1. In an action against the executor of A., the declaration alleged that the 
plaintiff had recovered judgment against A., executor of R., and that A. had 
been guilty of a devastavit. The defendant pleaded that R. appointed A. and B. 
his executors ; that B. was still living; that A. at his death, and after his death 
B., had effects of R. sufficient to satisfy the judgment; and that the defendant 
never had in his hands any effects of R. as executor. Held, that the plea was 
bad, as, by the 30 Car. II., c. 7, the defendant was responsible as executor for 
A.’s devastavit, which the plea admitted. — Coward v. Gregory, Law Rep. 2 
C. P. 153. 

2. A. was entitled to a life income from her husband's estate, and died in 1861. 
A bill was filed by her executor, in 1862, against her husband’s executor, for an 
account of income due her estate; in 1863 accounts were directed. In 18664 
certificate was made, finding a large sum due from the husband's executor. Held, 
that he was not chargeable with interest before the date of the certificate. — 
Blogg v. Johnson, Law Rep. 2 Ch. 225. 

3. An executor who has distributed his testator’s assets under the Act 22 & 23 
Vict. c. 35, will have the same protection as if he had administered the estate 
under a decree of the court of chancery; and a bill against him as executor will 
be dismissed, though he has retained legacies as trustee, after appropriating 
them for the benefit of his cestuis que trust.— Clegg v. Rowland, Law Rep. 3 Eq. 
368. 

See ApMINIsTRATION, 1; Conversion; Limitations, STATUTE OF, 1. 


EXTRADITION. 

In a proceeding under the Extradition Acts, held, (1) that original depo- 
sitions taken before the Act 29 & 30 Vict. c. 121, if authenticated as that act 
requires, are admissible in evidence ; (2) that the French warrant for the appre- 
hension of an accused person need not be signed by a magistrate; and (3) 
that one condemned par contumace in France continues to be an accused 
person, and liable to be given up to the French government.—Jn re Coppin, 
Law Rep. 2 Ch. 47. 

Fatst PRrerence. 

A conviction for obtaining a chattel by false pretences is good, though the 
chattel is not in existence when the pretence is made, if its subsequent delivery 
is directly connected with the false pretence ; and whether there is such direct 
connection is for the jury. — The Queen v. Martin, Law Rep. 1 C. C. 56. 

Famity ARRANGEMENT. — See Contract, 3. 


FrxtTures. 
1. Trade fixtures affixed to freehold premises, after a mortgage, by the mort- 
gagor and his partner, occupying the premises for the purposes of their trade, 
pass to the mortgagee. — Cullwick v. Swindell, Law Rep. 3 Eq. 249. 
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2. A testator, who was tenant for life of an estate, on which he had built and 
furnished a house (an old one having fallen into decay), bequeathed all the 
tapestry, marbles, statues, pictures with their frames and glasses, which should 
be in or about the house at his death, and of which he had power to dispose, to 
A., the remainder-man, for life, and then to B. after A.’s death: Held, that tapes- 
try, pictures in panels, frames filled with satin and attached to the walls, and also 
statues, vases, and stone garden seats, essentially part of the architectural design, 
however fastened, were fixtures, and could not be removed; but that glasses and 
pictures, not in panels, passed under the will to B. Held, further, that articles 
bought by the testator, but fixed by A. after his death, passed under the will — 
D'Eyncourt v. Gregory, Law Rep. 3 Eq. 382. 


Foreign Court. 

The court of a foreign country, in which a person died domiciled, decided 
that A. was entitled to inherit the deceased’s personal property. Held, that the 
probate court was bound by this judgment as to the status of A., and therefore 
had rightly admitted him to contest a will, set up as made by the deceased, 
disposing of property in England. — Doglioni v. Crispin, Law Rep. 1 H. L. 
301. 

FORFEITURE. 


A. was entitled to a life interest in an annuity, subject to forfeiture if he 
should compound with his creditors, or charge, assign, or by way of anticipation 
dispose of, the annuity, or till any thing should happen whereby it should vest 
or become liable to be vested in another. A., being indebted to B., in pursu- 
ance of an agreement with B., gave a written order to the trustees to pay the 
annuity, as it should become due, to B., who was to apply it partly in payment 
of interest and of reduction of the debt. Held, that, though an agreement with 
B. that the order should be revocable was alleged, yet that A.’s interest was 
forfeited. — Oldham v. Oldham, Law Rep. 3 Eq. 404. 

See Contrisutory, 7; Lease, 4. 


Fraups, STATUTE OF. 

A written contract was made for the sale of goods, to be delivered within a 
specified time. Before the time for delivery, the parties agreed orally to extend 
the time for delivery. Held, that the oral agreement was not ‘* good ” under 
§ 17 of the Statute of Frauds, and could not operate as a rescission of the written 


contract, which might therefore be enforced. — Noble v. Ward, Law Rep. 2 Ex. 
135. 


FREIGHT. 

1. By a charter party it was agreed that a ship should sail to B., load a cargo 
of cotton, proceed with it to L., and ‘deliver the same” on being paid freight 
at ‘* 75s. per ton of 50 cubic feet delivered, the freight to be paid on delivery.” 
The ship took at B. a cargo of cotton, which, previously to being loaded, had 
as usual been subjected to high pressure. On being taken from the ship, the 
cotton naturally expanded considerably ; and the shipper brought an action, 
claiming freight on the measurement of the cotton when delivered. At the trial, 
a custom of the B. trade was proved to pay freight for cotton under such a 
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charter party on its measurement when shipped. There was no evidence that 
the plaintiff had actual notice of the custom. Held, (1) that, apart from the 
custom, the freight was payable on the measurement when shipped; (2) that 
evidence of the custom was properly admitted. — Buckle v. Knoop, Law Rep. 
2 Ex. 125. 

2. A vessel was chartered at a port in Sweden to carry a cargo to Bordeaux, 
freight payable on delivery. She became disabled, and on the 2d of October 
was towed into an English port; a salvage suit was instituted (7th Oct.), and 
the vessel was arrested. The master employed ship-brokers as agents for the 
vessel, and instructed proctors to appear in the salvage suit for the owners of 
the ship and cargo. Notice was sent by the agents and proctors to the owners 
of the cargo, informing them of the condition of the ship, and that the cargo 
would be sold; but no instructions were received from them. ‘The cargo was dis- 
charged, and the vessel being found not worth repairing, the master and crew 
(24th Oct.) abandoned her. The cargo was sold (16th Dec.) by order of 
court, and out of the proceeds a sum awarded to the salvors. Held, that the 
owners of the cargo, having had notice that their cargo would be sold, had waived 
their right to have it carried on, and were liable for a pro rata freight. Held 
further, that out of the fund should be paid, first, the proctors’ costs; secondly, 
the agents’ charges for necessaries supplied to the ship (not including such as 
were in the nature of general average expenses); and, thirdly, the pro rata 
freight. — 7’ he Soblomsten, Law Rep. 1 Adm. & Ece. 293. 


Frienp._y Society. — See Benerit Society. 
Game. —See Covenant, 3. 
GARNISHEE. — See Composition Deep, 1. 


GENERAL AVERAGE. — See Suir, 5. 


GRANT. 


A grant by the crown to the inhabitants of L., a crown-manor and parish 
within a royal forest, that the laboring or poor people of the parish, having 
families, might, at certain seasons, cut the boughs above seven feet from the 
ground, on the trees growing on the waste lands of L., for their own use, and 
for sale, for their own relief, to any of the inhabitants, for their use within the 
parish as fuel, is a valid grant. — Willingale v. Maitland, Law Rep. 3 Eq. 103. 


GUARANTY. 


A.’s son being indebted to B. & Co. for coals supplied on credit, and B. & Co. 
refusing to continue the supply unless guarantied, A. gave this guaranty: ‘ In 
consideration of the credit given by B. & Co. to my son, for coal supplied to 
him, I hereby hold myself responsible as a guarantee to them for the sum of 
100/., and in default of his payment of any accounts due, I bind myself by this 
note to pay to B. & Co. whatever may be owing, to an amount not exceeding 
the sum of 100/.” Held, a continuing guaranty (Martin, B., dubitante). — 
Wood v. Priestner, Law Rep. 2 Ex. 66. 


Guarpian. —See ADMINISTRATION, 3, 
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If one has bought building lots on a lane, with the intention of making the 
lane a street, he begins to lay it out as a street, within 25 & 26 Vict. c. 102, as 
soon as he takes down the old wooden fence of the lane and puts up a permanent 


fence and railing. — Taylor v. Metropolitan Board of Works, Law Rep. 2 Q. B. 
213. 


HusBanp AND WIFE. 


1. If real estate is limited to the use of a woman, independently of her hus- 
band, and to be disposed of by deed or will as she may think fit, her husband 
cannot be tenant by the curtesy. — Moore v. Webster, Law Rep. 3 Eq. 267. 

2. A married woman, sued as a feme sole, pleaded coverture ; but, no evidence 
being given in support of the plea, a verdict was found against her, and she was 
arrested onaca.sa. Held, that she was not entitled to her discharge. — Poole v. 
Canning, Law Rep. 2 C. P. 241. ; 

See ApMmINisTRATION, 3; Statute or, 3. 

Income. — See Vestep Inrerest, 2. 
— See Larceny. 
Inrant. — See ApMINISTRATION, 3, 4. 


InJUNCTION. 

1. A railway company agreed to buy land, and had a clause to that effect 
inserted in their act; whereupon the landowner withdrew his opposition to the 
act. They afterwards applied for an act to enable them to abandon the branch 
which affected the land, and to repeal that clause. Held, that though the court 
had power to restrain an application to parliament, it was difficult to conceive a 
case in which it would do so, and that it would not in the present case. — Steele 
v. North Metropolitan Railway Co., Law Rep. 2 Ch. 237. 

2. Where, during the litigation, the defendant had continued the building 
complained of, a mandatory injunction was granted on motion. — Beadel v. 
Perry, Law Rep. 3 Eq. 465. 

See Copyricnut; Covenant, 1, 2; Licut, 1, 2; New Tria, 3; Nut- 
SANCE, 2; Patent, 5; Ramway, 2; Speciric PerrormaNnce, 3; WatTER- 
COURSE, 2. 


INSURANCE. 


1. To ascertain whether there is a constructive total loss of goods lying at a 
place of distress, the jury must determine whether to carry them on will cost — 
more than their value; and, in determining this, they must not consider the whole 
cost of transit, but only the excess of cost over what would have been incurred 
had no peril intervened. — Farnworth v. Hyde, Law Rep. 2 C. P. 204. 

2. A shareholder in the Atlantic Telegraph Company was insured by a policy, 
written on the common form of a marine policy, and containing the following 
words: ‘* At and from I. to N., the risk to commence at the lading of the cable 
on board, and to continue until it be laid in one continuous length between I. 
and N., and until one hundred words shall have been transmitted each way. The 
ship, &., goods, &c., shall be valued at £200 on the Atlantic cable, value, say 
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on twenty shares, at £10 per share ;” and also ‘it is agreed, that this policy, in 
addition to all perils and casualties herein specified, shall cover every risk and 
contingency attending the conveyance and successful laying of the cable.” The 
attempt to lay the cable failed, through its breaking while being hauled in to 
remedy a defect in insulation ; but half the cable was saved. Held, that the policy 
was not on the cable, but on the insured’s interest in the adventure ; that such 
interest was insurable; that the loss was by perils insured against; and that the 
loss was total. — Wilson v. Jones, Law Rep. 2 Ex. 139. 

3. In a policy issued by a mutual insurance society, the amount of premium 
paid and the rate per cent were left blank; but in place of the latter, ‘20 
pounds per centum” were added in a separate line. The rules of the society 
contained nothing limiting the liability of the insurers, but provided that they 
should make good all losses according to the proportion of their premiums. In 
an action by the managers for a call against the holder of the policy, held, that 
whatever the words ‘‘ 20 pounds per centum” might mean, they did not limit the 
amount for which each member was liable to 20 per cent on the sum insured by 
him (Bytes, J., dubitante). — Gray v. Gibson, Law Rep. 2 C. P. 120. 
Interest. — See Executor, 2; Liwirations, Statute oF, 3; MorrGacE, 3; 

PARTNERSHIP. 


InreRROGATORIES. — See Equiry PLEADING Practice, 4. 
— See Poor. 


JURISDICTION. 

In a proceeding to recover possession of a house belonging to a parish under 
59 Geo. III. c. 12, § 24, the jurisdiction of justices is not ousted by a claim of 
title, as the question of title is necessarily involved in the matter to be deter- 
mined. — Ex parte Vaughan, Law Rep. 2 Q. B. 114. 

See Cuariry, 1; EccresiasticaL Law, 1, 3; Insunction, 1; Mort- 
Gace, 5; Service or Process; Sreciuric PERFORMANCE, 5. 


JuRY. 

It is no ground for error, either in fact or law, that the whole of the special 
jurors struck were not summoned, or that the special jury panel was called over, 
a tales prayed, and two talesmen sworn on the jury before 10, a.M., the time for 
which the special jury was summoned. — Irwin v. Grey, Law Rep. 2 H. L. 20. 

Lacurs. — See Lieut, 2. 
LANDLORD AND TENANT. — See Lease. 


Larceny. 
An indictment under 24 & 25 Vict. c. 96, § 27, for stealing a valuable secu- 
rity, must particularize the kind of security, and any material variance is fatal. 
— The Queen v. Lowrie, Law Rep. 1 C. C. 61. 


Lease. 
1. In an action by a lessee, on a covenant in the lease to put in repair, 
against the assignee of the reversion, the defendant pleaded, that, before the 
assignment, a reasonable time had elapsed, and all things had happened to entitle 
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the lessee to have the covenant performed by the original lessor. Held, a good 
plea, as there could only be one breach of the covenant to put in repair, and 
that had occurred before the assignment. — Coward v. Gregory, Law Rep. 2.C. P. 
153. 

2. If a lease contain a covenant by a lessor to put in repair, and a covenant by 
a lessee to keep in repair, the performance of the former is a condition precedent 
to requiring the performance of the latter. — Jb. 

3. In an action by a lessee on a covenant to keep in repair, the defendant 
pleaded that the plaintiff had recovered damages against him for a breach of the 
same covenant, and that the want of repair complained of was only a continu- 
ance of the want of repair for which damages were recovered, and, further, that 
the plaintiff did not expend the damages recovered in putting the premises in 
repair, and that, had he done so, the want of repair now complained of would 
not have occurred. Held, that the plea was bad, as this was a continuing breach, 
and the former recovery was no bar, even on equitable grounds, but only went in 
mitigation of damages. — Jb. 

4, A lease, with a clause for re-entry, contained a general covenant by the 
lessee to keep the premises in repair, and a further covenant that he would, 
within three months after notice given, repair all defects specified in the notice. 
The premises being out of repair, the landlord gave the lessee notice to repair, 
‘*in accordance with the covenants” of the lease. Before the three months were 
ended, the landlord brought ejectment. Held, that the notice was not a waiver 
of the forfeiture incurred by the breach of the general covenant to repair. — Few 
v. Perkins, Law Rep. 2 Ex. 92. 

5. A. let a farm for a term of fourteen years by a lease containing covenants 
by the lessees not to assign without license, with a proviso for re-entry, and by the 
lessor, at the end of the tenancy, to pay for certain things at a valuation. At the 
end of the term, the lessees continued tenants from year to year on the original 
terms. They afterwards, by deed, assigned their interest, with their right to be 
paid for the things at a valuation, to B. B. entered, but was never recognized 
by A. as tenant. A. gave the lessees notice to quit, and B. gave A. a similar 
notice. Held, that B. could not sue A. for the amount of the things at a valua- 
tion; on the ground (per Mettor & Lusu, JJ.), that, no new tenancy having 
been created between B. and A., the mere assignment of the parol tenancy did 
not pass a right of action on the special stipulation; on the ground (per SHEE, 
J.), that, as the lessees could not assign without license, they could not transfer 
any interest in the premises to B. — Elliott v. Johnson, Law Rep. 2 Q. B. 120. 

6. By an act passed in 1720, certain estates were limited to successive Earls 
of Shrewsbury, with power for each succeeding tenant in tail to grant leases of 
certain length. By another act, in 1803, parts of the estates were conveyed to 
trustees, freed from all the uses, powers, &c., created by the act of 1720 (except 
leases theretofore granted), on trust to sell, and invest the purchase money in 
other lands. The lands thus conveyed were not sold; but, in 1838, the then 
earl granted a lease of them. Held, that this lease did not bind a tenant in tail 
in remainder. — Earl of Shrewsbury v. Keightley, Law Rep. 2 C. P. 130. 

7. The owner of a long term agreed to let land for three years, and, when 
called on by the tenant, to grant him a lease for three years, seven years, or the 
whole term. The tenant held over the three years, and became bankrupt. His 
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assignee sold his interest in the leasehold. Held, that the option to take a lease 
was not gone at the end of the three years, and that this option passed to the 
assignee as an agreement for a lease, and through him to the purchaser.— Buck- 
land v. Papillon, Law Rep. 2 Ch. 67. 

See Sprciric PErrorMaANceE, 5. 


LeGacy. —See Erection; Vestep Interest, 2; Wit, 5 8. 
Lrecacy Dury. —See Venpor anp Purcnaser or Rear Estate, 5. 
LEGISLATURE. — See Contempt, 1. 


LIEN. 


If a consignee of a West India estate takes an express security, his general 
lien on the plantation is excluded. — In re Leith’s Estate, Law Rep. 1 P. C. 296. 


Lis PenpEens. — See Contrisutory, 1. 


Licut. 


1. The erection of a building, the height of which above an ancient light is 
not greater than the distance from the light, will not ordinarily be restrained. — 
Beadel v. Perry, Law Rep. 3 Eq. 465. 

2. Where the plaintiff, having heard in April of an intended building by the 
defendants which would obstruct his light and air, did not complain till Novem- 
ber, during which time the defendants had laid out large sums; and where the 
plaintiff had also, since bill filed, offered to take a money compensation for 
the injury, the court, instead of a mandatory injunction to compel the defendants 
to take down the buildings, directed an inquiry as to damages, under Sir H. 
Cairns’s Act. — Senior v. Pawson, Law Rep. 3 Eq. 330. 

3. The 18 & 19 Vict. c. 122, § 83, giving a right to raise any party structure, 
permitted by the act to be raised, on condition of making good all damage occa- 
sioned to the adjoining premises, does not authorize the obstruction of ancient 
lights. — Crofts v. Haldane, Law Rep. 2 Q. B. 194. 


LyiratTions, STATUTE OF. 


1. Testator devised real estate to a trustee in trust for E. for life, with re- 
mainders over, and other real estate to the same trustee for payment of debts. 
The trustee was also the testator’s administrator. Held, that payment, by the 
trustee, of interest on a specialty debt did not prevent the statute of limitations 
(3 & 4 Wm. IV. c. 42) from running in favor of E. — Coope v. Cresswell, Law 
Rep. 2 Ch. 112. 

2. After a debt due A. from his son had been barred by the statute of limita- 
tions, A., his son, and his son’s wife, had an interview, at which the interest due 
was calculated. The son then put his hand into his pocket, as if to get the money 
to pay it. A. stopped him, and writing a receipt for the interest, gave it to his 
son’s wife, saying he would make her a present of the money, and made an 
indorsement on the note. No money actually passed. Held (Bramwe tt, B., 
dissentiente), that this was a suflicient payment to take the debt out of the 
statute. — Maber v. Maber, Law Rep. 2 Ex. 153. 

3. The share of a married woman in a fund arising from moneys the proceeds 
of lands devised on trust for sale is ‘‘ money payable out of land,” within 3 & 4 
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Wn. IV. c. 27; and therefore if such share is mortgaged by her and her hus- 
band, by deed acknowledged, the mortgagee cannot recover more than six years’ 
arrears of interest. — Bowyer v. Woodman, Law Rep. 3 Eq. 313. 

See ADMINISTRATION, 2; TENANT FOR Lire AND REMAINDER Man, 2. 


MANpDAMus. 


The neglect by a railway company to summon a jury to assess the value of 
land, which they have given notice they mean to take, within a reasonable time 
after such notice, is an actionable wrong, and ground for an action for a manda- 
mus under 17 & 18 Vict. c. 125, § 68. — Fotherby v. Metropolitan Railway Co., 
Law Rep. 2 C. P. 188. 


MARRIAGE. 


Property was bequeathed to the children of A., provided he should marry an 
English lady. A., in 1859, married a woman named Hannah Tubi Tuhi, the off- 
spring of an alleged marriage between B. and a native woman of New Zealand, 
named Tuhi Tuhi. The only evidence of this marriage was that of B., who said 
that he was a British subject, born abroad, of British parents; that he came to 
New Zealand in 1828, and had lived there ever since; that, in 1829, he married 
Tubi Tuhi, and that such marriage was solemnized according to the laws and cus- 
toms then in force in New Zealand; that New Zealand was not then a British 
colony, and there was not then a Christian minister, nor any register of mar- 
riages, in the island; and that Tuhi Tuhi had always lived and still lived with him 
as his wife. B. did not-state his parents’ names. He said that Hannah before 
her marriage was called Tuhi Tuhi, and not by her father’s name, in conformity 
with the customs of the natives of New Zealand, but there was no evidence what 
the laws and customs of such natives were. Held, that there was insufficient 
evidence that A. was a British subject, and that he had married Tuhi Tuhi.— 
Armitage v. Armitage, Law Rep. 3 Eq. 343. 

Marrizep Woman. — See Huspanp anp WIFE. 
Master. —See Surp, 4. 
Master anp Servant.—See APPRENTICE; Principat AND AGENT, 1, 


MisREPRESENTATION. — See Company, 2, 8; Contriputory, 5; VENDOR AND 
Purcuaser or Estate, 2. 


Mistaxre.—See Erection, 1; VENDOR AND PurcHaseR OF Estate, 3. 


MortTGaGe. 


1. A., bona fide, purchased an estate under a power of sale in a mortgage ; the 
exercise of power afterwards was declared to have been invalid. Held, that A. 
was not liable, as is a mortgagee in possession, to account for all rents which he 
might have received but for his wilful default. — Parkinson v. Hanbury, Law 
Rep. 2 H. L. 1. 

2. A creditor agreed to remit part of the debt, on the debtor's giving him a 
mortgage for the balance. A mortgage was given, with a proviso, that, if the 
mortgage debt were not paid within two years, the whole of the original debt 
should be recovered. ‘The debt was not paid within the two years. Held (per 
Ld. Caetmsrorp, L.C.), that the proviso was not part of the original agree- 
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ment, and was a penalty against which equity would relieve (Turner, L.J., dis- 
sentiente).— Thompson v. Hudson, Law Rep. 2 Ch. 255. 

3. Property was conveyed by M. to trustees to raise £75,000, and pay off 
prior mortgages, whose debts, including arrears of interest, amounted to that 
sum. ‘The trustees did not raise the £75,000, but allowed A. to pay the prior 
mortgages, and take transfers of them; and then, in consideration of such pay- 
ments, made a deed, to which M. was a party, purporting to assign to A. the 
£75,000 raisable, and to mortgage the property to A. for £75,000. Held, that, 
as against incumbrancers prior to this last deed, A. could not charge interest on 
£75,000, but could only stand as mortgagee for the principal and interest due 
on the transferred mortgages. — Ib. 

4. Mortgages to benefit building societies, by persons not members, are ex- 
empt from stamp duty by 6 & 7 Wm. IV. c. 32.— Thorn v. Croft, Law Rep. 
3 Eq. 193. 

5. The court of chancery has concurrent jurisdiction with the county courts 
of a suit to foreclose a mortgage for £50, where the plaintiff and defendant live 
more than twenty miles apart; and the plaintiff is entitled to ordinary costs. — 
Scotto v. Heritage, Law Rep. 3 Eq. 212. 

See Bankruptcy, 4; Benerir Socrery, 2; Frxtures, 1; Ramway, 3; 
2; Sup, 1-3. 

Necessarres. — See Sump, 1, 2. 


New Triat. 

1. On an application to the court of appeal in chancery for a new trial to 
reverse the findings of a vice chancellor on an issue raising mixed questions of 
law and fact, if the decision of one of the questions of law suffices to dispose 
of the case, the court of appeal may give final judgment, without ordering a new 
trial. — Simpson v. Holliday, Law Rep. 1 H. L. 315. 

2. A new trial of issues, tried by a vice chancellor without a jury, claimed on 
account of improper rejection of evidence, will not be granted, unless the evi- 
dence has been formally tendered to the judge. — Penn v. Bibby, Law Rep. 2 
Ch. 127. 

8. After a trial by the vice chancellor, a motion for a new trial was refused 
by the vice chancellor, and on appeal by the lord chancellor: the vice chancellor 
refused to suspend the final order for an injunction, pending the appeal to the 
house of lords. — Penn v. Bibby, Law Rep. 3 Eq. 308. 


Notice. — See Awarp, 2; Lease, 4; Snip, 3. 


NUISANCE. 


1. It is no answer to a plaintiff complaining of a private nuisance, to say that 
others are committing the same sort of nuisance, if a distinct injury is clearly traced 
to the defendant. — Crossley & Sons v. Lightowler, Law Rep. 3 Eq. 279. 

2. The issuing of smoke and effluvia from a factory chimney, and the making 
of noise in the factory were restrained, though the factory was in a manufactur- 
ing town; such smoke, effluvia, and noise being a material addition to previously 
existing nuisances. — Crump v. Lambert, Law Rep. 3 Eq. 409. 

3. On an information under a statute imposing a penalty on any one using a 
furnace so negligently as not to consume as far as possible its smoke, held, that 
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“as far as possible” meant as far as possible consistently with carrying on the 


trade in which the furnace was employed. — Cooper v. Woolley, Law Rep. 2 
Ex, 88. 


See Ramway, 1; Warercourse, 2. 


Orricer. — See Execution. 
Parot Evipence.— See Principat anp AGENT, 2. 
Parties. — See Covenant, 1; Speciric PerrorMance, 2. 


PARTNERSHIP. 


By the agreement between two partners, each was to have interest on his share 
of the capital, and the profits were then to be equally divided. A decree was made 
for a dissolution, and a sale of the property, but the business was carried on for 
some time till the property was sold. Held, that, after the dissolution, interest 
was not payable under the agreement ; that, in dividing the proceeds of the sale, 
each should take what was found to be his share of capital at the dissolution, with 
the accumulations on such part of the proceeds as had to be taken for this pur- 
pose, and that the remainder should be equally divided. — Watney v. Wells, Law 
Rep. 2 Ch, 250. 

See Fixtures, 1; Soxtcrror, 2. 


PATENT. 

1. The new application of any means or contrivance may be patented, if it 
lies so much out of the-track of the former use as not naturally to suggest itself, 
but to require some application of thought and study. — Penn v. Bibby, Law 
Rep. 2 Ch. 127. 

2. The complete specification of a patent must not claim any thing different 
from what is included in the provisional specification, but need not extend to 
every thing so included; and a provisional specification, if allowed by the law 
officer of the Crown, cannot be impeached as too general. — Jb. 

3. The antecedent existence of an invention, which, if subsequent in date to 
a patent, would have been held a colorable imitation of it, does not necessarily 
invalidate the patent by anticipation. — Daw v. Eley, Law Rep. 3 Eq. 496. 

4. A patent for improvements in dyes thus described the process: ‘‘I mix 
aniline with arsenic acid, and allow the mixture to stand for some time, or I 
accelerate the operation by heating it to its boiling point, until it assumes a rich 
purple color.” It appeared that heat was not necessary to produce the color, but 
evidence was given that a competent workman would apply heat. Held, that the 
specification was bad, and the patent invalid. — Simpson v. Holliday, Law Rep. 
1H. L. 315. 

5. A patent was taken out in France, in 1858, by A., who, in 1861, obtained 
a patent for the same invention in England. The English patent was assigned by 
A. to C., who, in January, 1866, obtained a decree declaring the patent valid, 
and restraining E. from infringing it. In February, 1866, the French courts 
declared the patent void from February, 1864, on the ground of non-payment of 
the duties required by French law. On motion by C., in 1867, to commit E. for 
breach of the injunction, held, that, by 15 and 16 Vict. c. 83, § 25, the English 
patent was determined from February, 1866, but not from February, 1864; that, 
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therefore, there was no error to be amended by bill of review in the decree of 
January, 1866, but that the injunction then granted expired with the patent, and 
there was no order of the court in existence, which E. could be said to have 
infringed. Held, further, that C., the assignee, was bound by the decision of the 
French court. — Daw v. Eley, Law Rep. 3 Eq. 496. 

6. When bills to restrain infringement have been filed against both the one 
who manufactures and the one who uses a patented article, and issues have been 
found for the plaintiff, he is entitled not only to an account against the manufac- 


turer, but also to damages against the one using it.— Penn v. Bibby, Law Rep. 
3 Eq. 308. 


7. The Patent Law Amendment Act, 1852, § 43, does not entitle the plaintiff 


to the costs as between solicitor and client, of a first trial for infringement of 
a patent. — Jb. 

8. In prolonging the term of a patent, it was made a condition that licenses 
should be granted by the patentee to the public to manufacture the patented arti- 
cle, on the same terms on which he had before granted the almost exclusive license 
to manufacture to an individual.— Jn re Mallet’s Patent, Law Rep. 1 P. C. 
308. 

PayMENT. — See Limitations, STATUTE OF. 
Penatty. — See Morraace, 2. 
Perretuiry. — See Vestep INTEREsT, 1. 
Pew.— See Eccresiasticat Law, 1; Vorer, 1. 


Pior. 

1. Under 6 Geo. IV. c. 125, § 59, and 17 and 18 Vict. c. 104, § 353, a for- 
eign vessel, inward bound, not having a British register, and coming up by the 
North Channel, is not exempt from compulsory pilotage ; but a vessel is exempt 
as not having a passenger, though it has on board one who did not pay for his 
passage, who messed with the captain, and who assisted in the work of the ship. 
— The Hanna, Law Rep. 1 Adm. and Ece. 283. 

2. A local act, licensing pilots for the port of N., contained a proviso that 
nothing in the act should oblige the masters of British ships to employ a pilot. 
Afterwards, the 6 Geo. IV. c. 125, § 58, subjected any master to a penalty, if he 
piloted his vessel himself; but § 89 provided that ‘‘ nothing in this act shall extend 
to alter or repeal any provisions in any acts relating to the pilots of any ports in 
relation to which particular provision shall have been made in any act as to pilots 
or pilotage.” Held, that a British vessel was not, under these statutes, compelled 
to employ a pilot at the port of N. — Tyne Improvement Commissioners v. Gene- 
ral Steam Navigation Co., Law Rep. 2 Q. B. 65. 


Prieapine. — See Brits anp Nores; Covenant, 4; Sup, 2. 


Poor. 

Absence of a wife with her husband in the military service is such a break in her 
residence in the parish from which she went, and to which, after her husband's 
death, she returned, that she is not irremovable therefrom. — Easton v. St. Mary, 
Marlborough, Law Rep. 2 Q. B. 128. 


Poor Rate. — See Tax, 1. 
VOL. I. 46 


— 


¥ 


4 


q 
1 
y 
if 
h 
| 


DIGEST OF THE ENGLISH LAW REPORTS. 


Power. 
A lessor had power by the lease to divert a road, if he made a certain other 
alteration. Semble, that he might divert the road, though he made the altera- 


tion for the purpose of entitling himself to divert the road.— Buét vy. Imperial 
Gas Co., Law Rep. 2 Ch. 158. 


See Lease, 6; Wut, 9. 


PRACTICE. 

In an action commenced under the Bills of Exchange Act, 1855, leave will be 
given to the defendant to appear and plead, if there is an apparently good de- 
fence, without his bringing money into court, or finding security. — Agra & 
Masterman’s Bank vy. Leighton, Law Rep. 2 Ex. 56. 

See ApreaL, 1; Divorce Practice; Equity PLeapinc Practice; 
Jury; Manpamus; Propate Practice; REHEARING; VEXATIOUS ACTION. 


PRESCRIPTION. 


From 1808 to the present time, the fee paid on a marriage in a certain church 
was almost uniformly 13s. There was no evidence, before 1808. On a special 
case in which the court were at liberty to draw inferences of fact: Held, that 
the amount of the fee, being so great that it could not have existed in the time 
of Richard I., was sufficient to rebut the presumption from modern enjoyment, 
that the fee had an immemorial legal existence (BLACKBURN, J., dissentiente).— 
Bryant v. Foot, Law Rep. 2 Q. B. 161. 

PresuMPTION. — See ADMINISTRATION, 1; MarrtaGE; Revocation or WILL; 

Stave Trave. 


Principat AND AGENT. 


1. The servant of a horse-dealer has implied authority to bind his principal by 
a warranty, though (unknown to the buyer) he has express orders not to warrant ; 
and evidence of a general practice among horse-dealers not to warrant, when the 
horse has been certified by a veterinary surgeon to be sound, is not admissible 
to rebut the inference of such authority. Semble, that the servant of a private 
individual, employed on a single occasion to sell a horse, has not implied author- 
ity to warrant. — Howard v. Sheward, Law Rep. 2 C. P. 148. 

2. An offer to sell goods was accepted by A., ‘‘on behalf of the G. com- 
pany ;” the G. company did not then exist. Held, that A. was personally liable 
on his contract, as for goods sold and delivered; that no subsequent ratification 
by the G. company could relieve him from his liability without the vendor's 
assent; and that parol evidence was inadmissible to show that personal liability 
was not intended. — Kelner v. Baxter, Law Rep. 2 C, P. 174. 

3. The agent for a landowner contracted to execute drainage works as agent 
for a company, the landowner finding the money for the purpose, and being paid 
an agreed amount by the company. Held, that, notwithstanding the apparent 
terms of the contract, it might be shown that the agent was not the real con- 
tractor, and was not entitled to any profit on the contract. — Waters v. Earl of 
Shaftesbury, Law Rep. 2 Ch. 231. 

4, The defendant, in London, wrote to the plaintiffs, commission agents at 
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the Mauritius, that they might ship him 500 tons of cane sugar at a certain maxi- 
mum price, ‘‘to cover cost, freight, and insurance; 50 tons more or less of no 
moment, if it enable you to get a suitable vessel.” So much sugar as 500 tons 
could not be purchased in one lot at the Mauritius; and it was the usual course 
of business there, in carrying out an order for a large quantity of sugar, to buy 
it in smaller quantities, from time to time, of different persons. The plaintiffs had 
thus purchased for the defendant 400 tons, when prices rose, and, before the 
order could be completed, the defendant countermanded it. Held, that the 
defendant must be taken to have given his order with reference to the circum- 
stances of the Mauritius market, and that each lot, as bought, was bought for 
the defendant, and he must pay for the 400 tons. —Jreland v. Livingston, Law 
Rep. 2 Q. B. 99. 

5. The defendant, at Liverpool, wrote to the plaintiff, at Pernambuco, ‘I 
hope you will have executed fully all the cotton ordered. If executed, please 
regard this as an order for 100 bales more.” The plaintiff, acting on this order, 
purchased and paid for 94 bales. No direct evidence was given of the state of 
the Pernambuco market; but the circumstances of the case rendered it reason- 
able to infer that the plaintiff, in purchasing the 94 bales, had done all that was 
practicable. The defendant declined to pay, on the ground that his order had 
been inadequately performed. Held, that the order must be construed with 
reference to the state of the Pernambuco market, and that it had been substan- 
tially complied with. — Johnston v. Kershaw, Law Rep. 2 Ex. 82. 

6. A contract to buy shares in a company, entered into but not completed by 
transfer before the date of a petition to wind up the company, is not rendered 
void by 25 & 26 Vict. c. 89, § 153. A broker who has bought shares for a cus- 
tomer under such circumstances, and who has, in accordance with the rules of 
the stock exchange, been compelled to pay their price to the vendor, can recover 
from his principal the money so paid. — Chapman v. Shepherd, Law Rep. 2 
C. P. 228. 

7. The plaintiffs contracted to sell shares, which they had purchased from, and 
which were registered in the name of, C., to the defendant's agents, who gave 
his name, as principal, for insertion in the transfer, and who also received trans- 
fers executed by C. to the defendant, and paid for them with money given them by 
the defendant. The defendant refused to execute the deeds and have them regis- 
tered, on the ground that he told his agents he meant to resell without taking a 
transfer, and that they had given his name without authority. The company was 
afterwards wound up, and on bill for specific performance (filed before the wind- 
ing up), to which C. was not a party: held, that the plaintiffs were entitled to a 
decree, and that the defendant should execute transfers, and have his name regis- 
tered. — Paine v. Hutchinson, Law Rep. 3 Eq. 257. 

See Awarp, 2; Company, 1, 3; Sup, 4; Truster. 


Propate Practice. 

1. If the court has no reasonable doubt that a will was duly executed, and 
was destroyed without the fault or negligence of those intrusted with its custody, 
and if the next of kin consent to the application, the court will admit a draft of 


the will to probate, without calling on the executors to propound it.— Goods of 
Barber, Law Rep. 1 P. & D. 267. 
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2. The probate court cannot compel one who has taken out administration in 
an ecclesiastical court to file inventories and accounts in the probate court. But 
the court will grant a rule to show cause why a bond given in the ecclesiastical 
court should not be assigned for breach of condition, on affidavit that no inven- 
tory or account has been returned into the court of chancery. — Bouverie v. 
Maxwell, Law Rep. 1 P. & D. 272. 

See ADMINISTRATION ; ForEIGN Court. 


Quo WaRrRANTO. 


A quo warranto will be granted though the defendant has resigned the office, 
if the object of the relator is not only to cause the defendant to vacate the office, 
but to substitute another candidate at once in the office ; as the relator is, in such 
case, entitled to have judgment of ouster or a disclaimer entered on the record. 
— The Queen v. Blizard, Law Rep. 2 Q. B. 55. 


Ratiway. 


1. The owner of a house, none of whose lands have been taken for a railway, 
can recover, against the company who constructed the railway, compensation, 
under 8 Vict. c. 20, §§ 6 & 16, for injury to the value of the house, from the noise, 
smoke, and vibration, caused by another company’s running trains, in the ordinary 
manner, on the railway (CHANNELL, B., dissentiente). — Brand v. Hammersmith 
& City Railway Co., Law Rep. 2 Q. B. 223. 

2. A railway company were let into possession of land, by agreement with 
the owner, and made their railway over it, giving bond to pay the purchase 
money on a future day. Default was made in payment. Held, that the company 
would not be enjoined from continuing in possession till they paid the purchase 
money. — Pell v. Northampton & Banbury Junction Railway Co., Law Rep. 
2 Ch. 100. 

3. A mortgage debenture of a railway company assigned ‘‘ the undertaking 
of the company, and all the tolls and sums of money arising upon or out of the 
said undertaking,” as security for money lent. Held, that the ‘‘ undertaking” 
was the going concern created by statute; that the ‘‘ sums of money” are moneys 
ejusdem generis, as the tolls; and that the debenture did not give the holder such 
a charge on the company’s surplus lands as to entitle him to an order for a re- 
ceiver of the sale moneys or interim rents. — Gardner v. London, Chatham, & 
Dover Railway Co., Law Rep. 2 Ch. 201. 

4, A railway company may charge the moneys to arise from the sale of its 
surplus lands with a debt due to the constructors of the works. — Jb. 

5. The court of chancery will not appoint a manager of a railway. — Jb. 

See Company, 5; [nsunction, 1; Manpamus; Speciric PERFORMANCE, 3; 
VENDOR AND PurCHASER OF Reat Estate, 1. 


Rate. — See Tax, 1. 


REHEARING. 

A petition was presented for a rehearing of an appeal, in a cause of collision, 
before the report of the judicial committee had been confirmed by the privy coun- 
cil. The petition alleged that evidence had been received at the hearing of the 
appeal which was not produced at the hearing below, and which contradicted 
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the case made by the pleadings on both sides. The petition was dismissed, the 
grounds relied on not bringing the case within any principle on which such an 
application could be supported. — The Singapore and The Hebe, Law Rep. 
1 P. 378. 

Re — See Composition Deep, 4, 5. 


Revocation or WILL. 

1. The presumption that a will which cannot be found was destroyed by the 
testator with the intention of revoking it, and not with the intention of setting 
up an earlier will, can be rebutted only by clear and satisfactory evidence. — 
Eckersley v. Platt, Law Rep. 1 P. & D. 281. 

2. A., owning with others rights of pasture over certain lands, by will, before 
the Wills Act, devised the estate jn respect of which these rights of his were 
held. Afterwards A., joining with his co-owners of these rights and with the 
owners of the lands over which they extended, granted the rights and lands to 
trustees on trust to allot and convey the lands among the grantors, and to make 
roads, &c. The trustees reconveyed to A. a portion ef the lands, in lieu of his 
rights, by a deed to which A. was party. A. died before the deed was executed. 
Held, that the conveyance to the trustees revoked the devise. — Grant v. Bridger, 
Law Rep. 3 Eq. 347. 

SALE. 


1. It depends on the intention of the parties whether the property in goods, 
to which something remains to be done before delivery, passes to a buyer at the 
time of the sale or on the completion of the goods. A., a brickmaker, in em- 
barrassed circumstances, sold to B., to whom he was largely indebted, a large 
quantity of bricks. B. sent an agent, with an order from A., for the delivery of 
the bricks, and A.’s foreman told him he was ready to commence delivering, if a 
man who was in possession, under a distress for rent, was paid out; and he 
pointed out three lots, one of finished bricks, a second of bricks still burning, 
and a third of bricks moulded, but not burnt, as those from which he should make 
the delivery. A. having become bankrupt, the landlord sold some of the bricks, 
and B. sold the rest to C., who removed them. In trover, by A.’s assignee 
against C., held, that the conduct of A.’s foreman was a sufficient appropriation 
of the bricks, and that the property in the whole of them passed to B. at the 
time. — Young v. Matthews, Law Rep. 2 C. P. 127. [This case is unsatisfactorily 
reported, but seems to sustain the view taken in the article on ‘* The Law of 
Sales,” in the American Law Review for April, 1867. — Eps. 

2. A broker employed by the plaintiff to buy shares, which the plaintiff paid 
for, procured the transfer to the plaintiff, and the plaintiff’s signature thereto, 
and received from him the certificates and transfer to be registered; soon afier, 
he fraudulently procured the plaintiff to cancel his signature, and by the can- 
celled transfer and the certificates induced the vendor to make a fresh transfer 
to himself; he then had the shares registered in his own name, and mortgaged 
them. Held, that the first transfer was not destroyed by the cancellation, fraudu- 
lently procured, and the registration and mortgage should be set aside. — Donald- 
son v. Gillot, Law Rep. 3 Eq. 274. 

See Bankruptcy, 3; Principat AND AGENT, 1; Suir, 3; VENDOR AND Pur- 
CHASER OF Rea Estate. 
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Scorcu Law. 

The royal palace of Dunfermline in Scotland, claimed by H. as ‘ part and 
pertinent” of his barony of P., and possessed by him for forty years, but without 
any initiatory grant or title, held, to be the property of the queen. — Lord 
Advocate of Scotland v. Hunt, Law Rep. 1 H. L. Se. 85. 

Separate Estate. — See HusBanp aNnp 1. 


Servant. —See Master anp SERVANT. 


SERVICE or Process. 


The court of chancery has, under the general orders, jurisdiction to order 
service abroad in any suit. — Drummond v. Drummond, Law Rep. 2 Ch. 32. 


SET-OFF. 

A landlord was liable to his tezant for the costs of an injunction writ, which 
had been dismissed. He subsequently recovered judgment against the tenant, 
in an action for rent. Afterwards he became liable to the tenant for damages 
assessed in respect of the wrongful injunction. Held, that he was entitled to set 
off his judgment debt against the damages, which were of less amount than the 
debt, but that he could not set off the debt against the costs of the suit.— 
Throckmorton v. Crowley, Law Rep. 3 Eq. 196. 

See WINDING vP, 4. 

Serrtep Estate. 


Where settled lands are taken by a company, and the dividends ordered paid 
to the tenant in possession, the Apportionment Act, 4 & 5 Wm. IV. c. 22, does 
not apply. — In re Lawton Estates, Law Rep. 3 Eq. 469. 


Sur. 


1. A mortgagee in possession of a vessel is not liable for necessaries, unless 
the master, in ordering them, acted as his agent. — The Troubadour, Law Rep. 
1 Adm, & Ecc. 302. 

2. In a cause of necessaries, an allegation that a defendant was in possession 
of the vessel at the date of the supplies, and personally liable for them, is not a 
good reply to an answer of the defendant claiming to be a mortgagee prior to 
the date of supply. — The Troubadour, Law Rep. 1 Adm. & Ecc. 302. 

3. A shipbuilder in America built several ships, mortgaged them there, and 
sent them to England for sale. The mortgages were duly registered in the 
United States ; but notice of the mortgage having, in one case, been indorsed . 
on the certificate of registry, and having impeded the sale, it was agreed that no 
such notice should be indorsed in future. Another ship was accordingly sent 
over and sold; the shipbuilder received the purchase money and failed. The 
mortgagee filed his bill against the purchaser. Semble, that a purchaser of a 
foreign ship is bound to inquire as to the title; but held, that the mortgagee had 
so acted in this case as to suppress the mortgage, and to make the shipbuilders 
his agents for sale, and the bill could not be maintained. — Hooper v. Gumm, 
Law Rep. 2 Ch, 282. 

4. A ship was chartered for a voyage from O., to load from the factors of the 
affreighter a full cargo at 18s. per ton; the captain to sign bills of lading at any 
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rate of freight without prejudice to the charter; the ship to be addressed to 
charterer’s agents at O., on usual terms. The ship was accordingly consigned 
to the charterer’s agents at O., and was put up by them as a general ship, with- 
out any intimation that she was under charter. The plaintiff, not knowing that 
the ship was chartered, shipped some casks of wine, and received bills of lading 
in the common form, signed by the master. The wine was stowed by a stevedore 
appointed and paid by the charterer’s agents, the money being ultimately repaid 
them by the master. The wine having leaked from improper stowage, held, that 
as the charter did not amount to a demise of the ship, and the owners remained 
in possession by their servants, the master and crew, the shippers could look to 
the owners as responsible for safe carriage. — Sandeman v. Scurr, Law Rep. 
2 Q. B. 86. 

5. A sailing ship of 2,000 tons, with an auxiliary steam screw of 130 horse- 
power, and carrying 550 tons of coal, sailed from Australia for England, and 
soon after so damaged her masts by collision with an iceberg as to lose all power 
of sailing. She reached Rio under steam alone, having nearly exhausted her 
stock of coals. The repairs necessary to restore her sailing powers would have 
cost many thousand pounds more than in England, would have taken several 
months, and would have required her cargo to be unshipped. The captain there- 
fore purchased coals, and completed the voyage under steam alone. The ship- 
owners sought to charge the cost of the coals against the owners of the cargo as 
general average. Held (1), that, assuming any of the expenses of repairing at 
Rio to be chargeable as general average, yet that expenses incurred by one 
course could not be apportioned according to what might have been the facts if 


a different course had been adopted; (2) that the shipowners were bound to 
give the services of the auxiliary screw, and to make disbursements for all neces- 
sary fuel, though circumstances caused these disbursements to be extraordinarily 
heavy. — Wilson v. Bank of Victoria, Law Rep. 2 Q. B. 203. 

See Freigut; Pitot; Stave Trave. 


Stave Trave. 

The 5 & 6 Wm. IV. c. 60, provides that when a foreign ship is captured on 
the high seas, the fact that she has on board an unreasonable number of water 
casks shall be considered as furnishing such a presumptio juris that the vessel 
was intended for the slave trade, that, even if the vessel be not condemned, no 
damages or costs shall be given to her owners as against the captors. Held, that 
this provision did not apply to the seizure of a foreign ship in a British port, and 
a ship so seized was restored, with damages and costs, though she had a large 
number of water casks on board, the court being of opinion that there was not 
probable cause for the seizure.— Casanova v. The Queen, Law Rep. 1 P. 
C. 268. 

Soxicrror. 

1. If a plaintiff continues the authority of his attorney after judgment, by 
allowing him to proceed to obtain satisfaction, the attorney retains power to bind 
his client by a compromise. — Butler v. Knight, Law Rep. 2 Ex. 109. 

2. One member of a firm of attorneys has no implied authority to bind the 
firm, by a post-dated cheque drawn in its name. — Forster v. Mackreth, Law Rep. 
2 Ex. 163. 
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8. The court will permit articles of clerkship to an attorney to be enrolled 
nunc pro tunc (the stamp duty and penalty being paid), when the omission to 
stamp and.enrol them at the proper time arose from some unforeseen circum- 
stance. — Ex parte Darville, Law Rep. 2 C. P. 244. 

See Awarp, 2; Conrempt, 2; 2. 


Speciric PERFORMANCE. 


1. Specific performance will not be decreed of a contract to purchase land, 
made for the purpose of setting aside, on the ground of fraud, a previous agree- 
ment affecting the property. — De Hoghton v. Money, Law Rep. 2 Ch. 164. 

2. One filing a bill for specific performance cannot join, as defendants, persons 
claiming under a previous agreement which the bill seeks to impeach. —Jb. 

8. A railway company agreed with a landowner to make a road in a certain 
manner, but afterwards altered the plan. While the work was going on, the 
landowner filed a bill for specific performance of the agreement, and a motion 
for injunction had been ordered to stand to the hearing, the company undertaking 
to abide by the decision of the court. The railway had since been opened for 
traflic. Held, that the convenience of the public was no ground for refusing 
specific performance. — Raphael v. Thames Valley Railway Co., Law Rep. 2 Ch. 
147. 

4. On bill filed for specific performance of a resolution by the directors of a 
company to allot a certain number of shares to the plaintiff, it appeared that all 
the shares had been allotted before the filing of the bill. Held, that as specific 
performance was impossible, the plaintiff's claim for damages in equity, under 
Sir H. Cairns’s Act, failed also.— Ferguson v. Wilson, Law Rep. 2 Ch. 77. 

5. The county courts have jurisdiction, under 28 & 29 Vict. c. 99, § 1, to 
decree specific performance of agreements for leases. — Wilcox v. Marshall, Law 
Rep. 3 Eq. 270. 

See Awarp, 2; Principat AnD AGENT, 7; W111, 9. 


Sramp. 


A guarantee for the performance of a charter party need not be stamped as 
‘a charter party or agreement for the charter of a ship, or any memorandum or 
other writing, between the captain or owner of any ship and any other person, 
for or relating to the freight of goods.” — Rein v. Lane, Law Rep. 2 Q. B. 144. 

See MorrGaaGe, 4. 

STaTUTE OF Fraups. —See Fraups, STATUTE OF. 
Sratute or Limitations —See Limitations, STATUTE OF. 


Succession Dury. See VENDOR AND Purcuaser OF Reat Estate, 5. 


Surety. 


The surety on a note given to secure a loan to a member of a club formed for 
the purpose of raising money by monthly subscriptions, lending it to the mem- 
bers, and dividing the proceeds when the shares are fully paid up and the loans 
repaid, cannot rely on the monthly subscriptions and premiums paid by his prin- 


DIGEST OF THE ENGLISH LAW REPORTS. 701 


cipal, to reduce his liability on the note. — Wright v. Hickling, Law Rep. 2 C. 
Pp, 199. 


Survivorsuip. —See Witt, 4-6. 
Ta, TENANT 1x. —See Tenant in Tan. 


Tax. 


1. If woods are so cultivated as to produce a succession of profitable crops 
from the same roots, they are ‘‘ saleable underwoods,” and so rateable under 43 
Eliz. c. 2, § 1; and it is immaterial of what trees the woods consist, or at what 
intervals the crops are cut.— Lord Fitzhardinge v. Pritchett, Law Rep. 2 Q. B. 
135. 

2. A., the owner of leaseholds, having transferred to commissioners, under 
38 Geo. III. c. 60, a sum of consols for the purpose of redeeming the land tax 
thereon, bequeathed to B. and C. the leaseholds in equal shares (without refer- 
ence to the tax), and also all his residuary personal estate. B. and C. in 1818 
settled the leaseholds, and all their ‘‘ estate and interest” therein, on trustees 
(without referring to the tax). B. died in 1821, having made no claim on 
account of the land tax. Afterwards C. died. On bill by the executor of B. 
and C., held, that the interest on the consols was a charge on the leaseholds for 
A.’s benefit; that it did not pass under the general words of the settlement, but 
remained in B. and C. as residuary legatees of A., and passed to their executor ; 
and that B.’s having made no claim was not a bar. — Neame v. Moorsom, Law 
Rep. 3 Eq. 91. 


TENANT FOR LIFE AND REMAINDER Man. 


1. A testator gave real and personal estate to trustees to receive and accumu- 
late the rents and profits till A. should attain twenty-one, when he was to be put 
in possession of the estate for life. Held, that there must be an apportionment 
of the rents and profits, under 4 & 5 Wm. IV. c. 22, up to the time of A.’s attain- 
ing twenty-one. — Wheeler v. Tootel, Law Rep. 3 Eq. 571. 

2. In 1831, A., tenant for life, impeachable for waste, with remainder to his 
son B. in fee, cut timber, such as the court, if applied to, would order cut, and 
received the proceeds. B. came of age in 1834, lived with, and was in partner- 
ship with A. for some years, and died intestate in 1844, leaving C., his only 
child. A. died in 1864; C. came of age in 1865, and in 1866, as executor of 
B., filed a bill against A.’s executor for an account of the proceeds. Held, that the 
right of suit accrued to B., in 1834, and therefore was barred by the statute of 
limitations ; held, further, that the court would presume that B.’s claim had been 
settled between him and A. — Seagram vy. Knight, Law Rep. 3 Eq. 398. 

3. If a trust fund has been paid into court under the Trustee Relief Act, the 
costs of a petition by the tenant for life, for payment of the dividends, must 
come out of the income. —Jn re Marner’s Trusts, Law Rep. 3 Eq. 433. 

See 2. 

Tenant In Tart. —See Equity, 1; Vestep Interest, 1; Wut, 8, 4. 

TrapeE Mark.—See Copyricat. 


Trust.—See Cuarcinc Orper; Cuariry; Company, 1; ConFIDENTIAL 
Rexation; Mortgace, 3; Trustee. 
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TRUSTEE. 

The law of Jersey, in case of bankruptcy, entitles each creditor in succession, 
ranking from the latest, to take the whole of the bankrupt’s estate, with its 
liabilities, to become in fact an assignee. A. was creditor of a bankrupt. A.’s 
trustee or procureur became such assignee. Held, that the fact that the trustee 
incurred a possibility of loss did not free him from the duty of accounting to his 
cestui que trust for all profits made by him as such assignee. — Williams v. Ste- 
vens, Law Rep. 1 P. C. 352. 

See Conrrisutory, 2; Covenant, 4; Limrrations, Stature or, 1. 

Uxrra Vines. — See Direcrors, 1. 
Unpve Lyriuence. —See Bankruptcy, 4. 


Usace. —See Custom. 


VeENDOR AND PuRCHASER OF Rea Estare. 


1. A railway company, having contracted to buy property, took possession, 
and turned out the weekly tenants to whom the property was sublet by the ven- 
dor’s lessees. After these tenants were turned out, the property was damaged by 
strangers, who entered and pulled some of the houses to pieces. Held, that the 
damage having been occasioned by the company’s taking possession and turning 
the tenants out, they must pay the purchase money into court, and had lost the 
option of giving up possession. — Pope v. Great Eastern Railway Co., Law Rep. 
3 Eq. 171. 

2. A condition of a sale authorized the vendor to annul the sale by written 
notice, if the purchaser should insist on any requisition which the vendor was 
unable to comply with. The purchaser insisted on a requisition, after being told 
that the vendor could not comply with it. Held, that the vendor could annul the 
sale by written notice, and that such notice need not give the purchaser time to 
waive his requisition; and further, that the description of property held under a 
lease for twenty-four years less three days, as held under a lease for twenty-four 
years (the vendor relying on the promise of the person entitled to the three days 
to concur), was not such a misrepresentation as to disentitle the vendor to the 
benefit of the above condition. — Duddell v. Simpson, Law Rep. 2 Ch. 102. 

8. Ata sale of land, stated in the particulars of sale as being let at an annual 
rental of £30, one of the conditions was, that if any error whatever appeared 
in the particulars of sale, such error should not annul the sale, but a compensation 
should be given, to be settled by two referees, one to be appointed by either party. . 
After the conveyance had been executed, an error in the rental as stated was dis- 
covered. The vendor having failed to appoint a referee for seven days after the 
purchaser had appointed one, and after a written notice requiring him to appoint, 
the purchaser, under the Common Law Procedure Act, 1854, § 13, appointed his 
referee sole arbitrator, and he awarded compensation to the purchaser. Held, 
(1) that the error was a proper subject of compensation, though not discovered 
till after the conveyance; but (2) that the reference, being one of the amount 
of compensation only, was not a reference of an existing or future difference 
within the meaning of the act, and that therefore the purchaser had no power to 
appoint his referee sole arbitrator. — Bos v. Helsham, Law Rep. 2 Ex. 72. 


ar 
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4. The 39 Geo. III. ¢. 21, which enacts that all minerals shall be excepted in 
sales of land belonging to ecclesiastical corporations made for redemption of the 
land-tax, and that the provisions of this act shall, in the execution of the 
88 Geo. III. c. 60, and 39 Geo. III. c. 6, be applied as if they had been specially 
enacted in those acts, does not apply to a contract for sale made previous to its 
passage under these latter acts, though the purchase money was not paid or the 
conveyance executed till after its passage. — Wilson v. Grey, Law Rep. 3 Eq. 
117. 

5. If the inland revenue office certifies that there is no claim on land con- 
tracted to be sold, the purchaser cannot require a certificate in any particular 
form. — Earl Howe v. Earl of Litchfield, Law Rep. 2 Ch. 155. 

See Awarp, 2; ConFIDENTIAL RELATION ; COVENANT, 1, 2; MortGace, 1; 
Sreciric PerrormMance, 1, 2; Watercourse, 2; WILL, 9. 


VeEsTED INTEREST. 


1. A testator gave his estates to trustees, to stand possessed of the real estate 
for the use of his nephew, for life, with remainder to the first and other sons of 
the nephew in tail, and to stand possessed of the personal estate, on the same 
trusts as his real estate, ‘‘ or as near thereto as the rules of law and equity will 
permit,” provided that the personal estate should not vest absolutely in any ten- 
ant in tail, unless such person should attain twenty-one. After the testator’s 
death, the nephew died, leaving ason. Held (Lord Sr. Leonanrps dissentiente), 
that the gift of personalty was not void for remoteness as a gift to such tenant 
in tail as should attain twenty-one, but was a gift to the first tenant in tail of the 
real estate by purchase; and that, therefore, the son took an absolute interest in 
the personalty, liable to be divested on his dying before twenty-one. — Christie 
v. Gosling, Law Rep. 1 H. L. 279. 

2. Legacy to trustees, in trust so long as A. should not become bankrupt, to 
pay him the interest till he should attain twenty-five, so that he might not deprive 
himself thereof by anticipation, in which events A. should lose all benefit of the 
provision, ‘‘my object being for A.’s personal wants till any of such events 
should happen, and then for the good of his family.” On the happening of any 
such event, the fund to be in trust for A.’s children; but if A. should then 
have no children, the fund was to fall into the residue subject to a power in the 
trustees to pay A. any sum they may deem fit in their discretion. The fund was 
to be paid to A. at twenty-five; if he died under twenty-five, leaving children, 
the fund was to be in trust for them. There was also a power of advancement 
for A.’s benefit. A. died under twenty-one, unmarried. Held, that A. had a 
vested interest in the money, subject to be divested in the event of bankruptcy, or 
alienation, or death without children under twenty-five, and that, as none of these 
had happened, his estate was absolute. — Pearson v. Dolman, Law Rep. 3 Eq. 
315. 

8. A testator devised certain land on trust for his son, and then to be divided 
among such of his daughters as should be living at the son’s death, and the chil- 
dren, grandchildren, and issue of such of his daughters as should then be dead; 
such children, grandchildren, and issue, respectively, to take equally among. 
them the shares to which their parents would have been entitled had they been 
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living. M., one of the daughters, died before the son, having had ten children; 
six of those had died in her lifetime (five childless, and one leaving children who 
were alive at the son’s death) ; one other of M.’s children died before the son, 
leaving a child who also died before the son; three of M.’s children survived the 
son. Held, that the gift to M.’s children was not substitutional but original, and 
that it was not necessary that they should survive the period of distribution in 
order to take; held further, that M.’s grandchildren took only the shares to 
which their parents would have been entitled if living, and not equally with the 
children. — In re Orton’s Trust, Law Rep. 3 Eq. 375. 


Vexatious AcTION. 


The plaintiff brought an action of ejectment to recover toll-gates, &c., as 
executor of the mortgagee of the tolls, in order to enforce payment, but, not 
being able to produce the mortgage deed, was nonsuited. He admitted at the 
trial, that his testator had been bankrupt. After the trial, the trustees of the 
road obtained a new act, and inserted the testator’s name in a schedule as mort- 
gagee. The plaintiff then brought an action against one of the trustees, claim- 
ing a mandamus, commanding the trustees to execute a fresh mortgage to him 
as executor. Since the first action, he had become bankrupt. Held, that the 
two actions were substantially the same, and, under the peculiar circumstances, 
the second action was vexatious, and proceedings should be stayed till the costs 
of the first action were paid. — Cobbett v. Warner, Law Rep. 2 Q. B. 108. 


Vorer. 

1. A statutory right in a man and his heirs and assigns, being parishioners, to 
worship according to law in a defined part of a church, such right being worth 
40s. a year, does not carry a vote. — Hinde v. Chorlton, Law Rep. 2 C. P. 104. 

2. Lands were conveyed to a trustee, on certain trusts, amongst others, to 
pay £5 a year to the trustee, which payment was charged on the whole estate. 
Part of the estate, consisting of woodlands, remained in the hands of the trus- 
tee, all the rest being let to tenants. If the £5 was apportioned between the 
woodlands and the other lands, the trustee had not 40s. a year out of the wood- 
lands. Held, that the charge must be apportioned, and therefore the trustee, 
not having 40s. a year out of the woodlands, was not entitled to a vote. — Mills 
v. Cobb, Law Rep. 2 C. P. 95. 

3. If a notice of claim to a vote describes the situation of the qualifying 
property as ‘‘ Ely Place,” the revising barrister may amend the claims by adding 
the number of the house. — Barlow v. Mumford, Law Rep. 2 C. P. 81. 

4. Notices of objection having been duly served on certain voters, the objector 
published a notice that he withdrew his objections, but afterwards sent a notice 
to each voter that the objection was not withdrawn. Held, that, on proof of each 
notice of objection, the revising barrister was bound to call on the voter to prove 
his qualification. — Proudfoot v. Barnes, Law Rep. 2 C. P. 88. 

5. In the “list of voters for the city of Rochester, in the county of Kent, in 
respect of property occupied within the parish of Frindsbury,” the place of abode 
of A. was given as ‘‘ Canal Road, Frindsbury.” Service of a notice of objeo- 
. tion by post, addressed to A., ‘‘ Canal Road, Frindsbury, Rochester, Kent,” is 
good. — Cotton v. Prall, Law Rep. 2 C. P. 86. 
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6. The description of the place of abode of an objector in a notice of objec- 
tion to a voter is sufficient, if the person objected to could easily find the objector 
by inquiry, on going to the place stated. — Thackway v. Pilcher, Law Rep. 2 
C. P. 100. 

7. In a notice of objection to a borough voter, the objector was described as 
‘on the list of voters for the parish of P.;” his name was not on the list of 
occupiers for that parish, but was on the list of freemen of the borough. Held, 
that the notice was bad. — Bright v. Devenish, Law Rep. 2 C. P. 102. 

Watver. — See Covenant, 1; Freicut, 2; Lease, 4. 
Warranty. — See Principat anp AGENT, 1. 
Waste. — See Tenant ror Lire anp Remainper Man, 2. 


WATERCOURSE. 


1. Mere non-user of an easement to discharge foul water into a stream is not 
in itself an abandonment, but is evidence of it; and permitting others to incur 
expense in preparing to do what, if continued for twenty years, would destroy the 
easement, is strong evidence of abandonment. — Crossley & Sons v. Lightowler, 
Law Rep. 3 Eq. 279. 

2. A riparian owner, having a right to pour foul water into the stream, if he 
sells land on the bank of the river, cannot claim a right (unless reserved in the 
conveyance) to continue to pour foul water into the stream in front of the land 
sold, though the water of the stream be not in actual use by the purchaser; be- 
cause every riparian owner has a right to use the water in its natural state, when- 
ever he pleases, free from such pollutions as, if, continued’ twenty years, would 
become rights privileged by prescription. — Jb. 

Way.—See Hicuway. 


Wit. 


1. A will was written on one page of a sheet, and the testator’s signature was 
at the end of that page, with the words, ‘* Witness, W. Hatton ;” and the names 
of three persons were written, under a memorandum not testamentary, at the top 
of the second page. Held, that, from the position of the three names, and the 
circumstances of the case, the names were not placed there for the purpose of 
attesting the will, and probate was refused. — Goods of Wilson, Law Rep. 1 
P. & D. 269. ‘ 

2. A. made a will in 1837, appointing B. an executor and residuary legatee. 
In 1861, she delivered the will and her deeds to B. for safe custody, first sending 
for C., and asking him to witness the delivery. Before the delivery, she wrote 
her name at the foot of the will, and C. and B. theirs, the latter with the pre- 
fix ‘‘ executor.” A. gave no reason for signing, and said nothing to B. and C. 
about being witnesses to her will. Held, that this was not a re-execution of the 
will, and that the will was entitled to probate by virtue of the original execution. 
— Dunn v. Dunn, Law Rep. 1 P. & D. 277. 

3. By letters-patent, the barony of B. was conferred on E. for life, remain- 
der to R., E.’s second son, in tail male, remainder to E.’s younger sons in tail 
male successively. The patent contained a shifting clause, that, in certain events, 
the barony should go over. Subsequently, a testator gave her freeholds, lease- 
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holds, and chattels to trustees on trust, to ‘‘ convey, settle, and assure ” the same 
‘*in a course of entail to correspond, as nearly as might be,” with the barony, in 
such manner and form as the trustees should consider proper, or their counsel 
should advise. Held, that the freeholds ought not to be settled in strict settle- 
ment, but must follow the limitations of the barony, so that R. would be tenant, 
not for life, but in tail male; that the leaseholds and chattels must go with the 
real estate as far as practicable ; and that the shifting clause in the settlement must 
follow that in the letters-patent. — Viscount Holmesdale v. West, Law Rep. 3 Eq. 
474. 

4. Testator, after giving all his property on trust for the maintenance of his 
sons (naming them) and his daughter H., till H., who was the youngest child, 
should attain twenty-one, devised particular lands to each of his sons in tail male. 
He then directed, that, if any of his sons should die during the minority of H., as 
aforesaid ; or, if any of them should die without having such issue, as aforesaid, 
and either before or after their or his share should be divisible according to the 
will, the share or shares of him or them so dying should go ‘*to my next sur- 
viving son, according to the seniority of age,” in like manner as the original 
shares. J., a son, died during H.’s life, leaving children. Held, that J.’s 
estate tail was divested by his death, and went over; held, further, that as the 
testator had arranged his sons’ names in the descending order of birth, ‘ next 
surviving” meant ‘‘next younger” son.— Eastwood vy. Lockwood, Law Rep. 
3 Eq. 487. 

5. Gift of an annuity, to be equally divided between A. and B. for and during 
their joint lives, or the life of the survivor or longer liver of them respectively ; 
held, that A. and B. took as tenants in common, and that the share of one dying 
went to his representative. — Bryan v. Twigg, Law Rep. 3 Eq. 433. 

6. Testator gave property on trust to accumulate till his eldest daughter should 
attain twenty-one, and then a third to be paid to her; the other two-thirds to 
continue accumulating till his second daughter should attain twenty-one, and 
then a third to her; the other third to be paid to his youngest daughter on her 
attaining twenty-one. If one or more of his daughters should die under twenty- 
one without issue, then the share or shares of such one or more so dying to be 
paid to his surviving daughters or daughter. He directed his trustees, when 
each daughter should attain twenty-one, or marry, to convey to her one-third of 
the property for life, remainder to her children in fee. In default of issue of any 
one or more of his daughters, he directed the share or shares of such one or 
more dying without issue to be limited so as to go to her surviving sisters and their 
issue, in like manner as the original thirds were directed to be conveyed to each 
of them. And if all the daughters should die without issue in their mother’s life- 
time, he gave the property to his wife for life, remainder over. He also directed, 
that, in the conveyances to his daughters, all necessary provisions should be in- 
serted to protect the entail and succession designed to be effected on his daugh- 
ters, and the issue of them. Held, that the children of a daughter first dying 
should participate in the share of a daughter afterwards dying under twenty-one 
without issue, and that ‘‘ surviving” must be be read ‘ other.” — Hurry v. Mor- 
gan, Law Rep. 3 Eg. 152. 

7. One who had bought a leasehold interest which was assigned to him, and 
afterwards the reversion in fee, which was conveyed to a trustee for himself, sub- 
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ject to the lease, gave to his wife by will ‘‘the whole of my personal property, 
estate, and effects, of every and whatsoever kind they may be.” Held, that the 
term passed under the will as a term in gross, and not attendant on the inherit- 
ance, but that the reversion did not pass.” — Belaney v. Belaney, Law Rep. 2 
Ch. 138. 

8. Testatrix directed the interest of stock to be paid to D. for life, and at his 
death to be transferred to his personal representatives. Held, that D. took an 
absolute interest. — Alger v. Parrott, Law Rep. 3 Eq. 328. 

9. A., by a will purporting to dispose of ‘‘ all his worldly estate and effects in 
manner following,” directed his debts paid out of his personal estate, and that his 
executors should sell all his stocks and such other part of his personal estate as 
was in its nature salable, and collect and get in all money due and owing to 
him, and all other his estate, and convert the same into money, and hold the 
proceeds on trust to pay debts, and invest the residue thereof on certain trusts. 
After making his will, A. bought a house. Held, on a bill for specific perform- 
ance by A.’s executrix against a purchaser of the house, that she had power under 
the will to sell the house, and specific performance was decreed. — Hamilton v. 
Buckmaster, Law Rep. 3 Eq. 323. 

See ADMINISTRATION; ELEcTION; Executor; Foreign Court; PRoBaTE 
Practice; Revocation or WiLL; VestTep INTEREST. 


é WINDING UP. 


1. Notice was given of an extraordinary meeting of shareholders, ‘‘ for the 
purpose of considering, and, if so determined on, of passing, a resolution to 
wind up the company voluntarily.” The meeting resolved ‘‘ that it was advisable 
to wind up the company.” This resolution was never confirmed. Held, that the 
resolution was invalid under the Companies Act, 1862, § 129, the notice not show- 
ing that it was proposed to pass such a resolution for winding up as would not 
require confirmation.— Jn re Bridgport Old Brewery Co., Law Rep. 2 Ch. 
191. 

2. A company was ordered wound up, though it consisted of but few members, 
and had been incorporated only three months, it plainly appearing to be a bubble 
company. — In re London & County Coal Co., Law Rep. 3 Eq. 355. 

3. The court need not postpone making a call, till the claims against a company 
which is being wound up are established as debts. — Jn re Contract Corporation, 
Law Rep. 2 Ch. 95. 

4. A. being liable to a bank on his acceptance falling due in July, took, in 
the ordinary course of business, an acceptance of the bank. The acceptance fell 
due, and was dishonored on June 10; and, on June 23, the bank was ordered to 
be wound up, A.’s acceptance having afterwards matured. Held, that A.’s right 
of set-off was not interfered with by the winding up.— Anderson's Case, Law 
Rep. 3 Eq. 337. 

5. When a company is being wound up, the proper mode of summoning, before 
a special examiner, ‘‘ any person whom the court may deem capable of giving 
information concerning the trade, &., of the company,” under the Companies 
Act, § 115, is not by subpena, but by summons in chambers. — Jn re English 
Joint Stock Bank, Law Rep. 3 Eq. 203. 


6. If the business of a company is continued after a winding-up order, and 
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the former servants are actually employed, the order is not notice of discharge to 
the servants. — Jn re English Joint Stock Bank, Law Rep. 3 Eq. 341. 


See Benerit Society, 2; Conrrisutory; Equiry PLeapinG Prac- 
Tick, 10; PrinciraL AGENT, 6. 


WIrTNEss. 

1. An action of ejectment was brought by A.’s son, claiming as A.’s heir, sup- 
posing that A. was dead. Another action of ejectment was afterwards brought 
by A. for the same premises. Held, that there was no privity of estate between 
A. and his son, and therefore that evidence of what had been said by a witness 
at the trial of the former action, who had since died, not being admissible against 
A., was not admissible for him. — Morgan v. Nicholl, Law Rep. 2 C. P. 117. 

2. A company resolved that its seal should be affixed to documents only in the 
presence of two directors, who were to attest it by their signatures. A bill of 
sale was sealed with the seal of the company; and adjoining the seal were the 
words, ‘‘ Seal of the said company affixed in the presence of A. B. and C. D.” 
Held (Byes, J., dubitante), that A. B. and C. D. were not attesting witnesses 
within the meaning of 17 and 18 Vict. c. 36, § 1, and therefore their addresses 
need not be stated in the aflidavit accompanying the bill of sale. — Deffell v. 
White, Law Rep. 2 C. P. 144. 

See Equity PLEADING Practice, 3; Wit, 1, 2; vp, 5. 

Worps. 

Chief clerk.” — See A¥ripavir. 

Debt.” — See Composition Deep, 4. 

‘* Estate.” — See Wi11, 7, 9. 
Money payable out of land.” — See Lumitations, Stature or, 3. 
‘* Next surviving.” —See W111, 4. 
** Personal representatives.” — See W111, 8. 
Salable underwoods.” — See Tax, 1. 


Surviving.” — See Wut, 6. 
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SELECTED DIGEST OF STATE REPORTS. 


For the present number of the Digest, selections have been made from 
the following volumes of State Reports: 38 Vermont; 34 New York 
(Court of Appeals, 7 Tiffany); 1 Vroom (New Jersey); 25 Indiana; 
35, 37 Illinois; 3 Kansas; 13 Richardson (Law), 12 Richardson (Equity), 
South Carolina. 


ABANDONMENT. — Sree Insurance, 1. 
ACTION. 


The clerk of a party to whom a package of money was sent by express, re- 
ceipted for the package, supposing at the time that he was receipting for some 
other articles, and did not in fact receive the money package. The loss of 
the money having been discovered, and also that the clerk had receipted for it, 
his father, upon being apprised of the facts, voluntarily paid to the owner the 
amount of the loss. Ina suit subsequently brought by such owner against the 
express company to recover the money lost, held, that such payment was not for 
the benefit of the express company, and discharged no right of action which 
existed against them; and that the owner might still sue the company to recover 
the money lost for the use of the father of the clerk. — Amer. Exp. Co. v. Hag- 
gard, 37 Ill. 465. 


See Huspanp anp Wire, 1; Insurance, 1; LanpLorp anp TENANT, 2; 
SurvivorsHip or Acrions. 

AGENT. — See Principat AND AGENT. 
AGREEMENT. — See Contract; Ramroap, 3; Usury, 1. 
AppraL.—See Stamp, Unirep States Revenvg, 2. 
Arrest. — See SuRvVIvoRSHIP OF ACTIONS. 
AssiGNEE.— See Luurrations, Statute or; Usury, 2. 
ATTACHMENT. — See Sag, 1. 


The defendant, being in possession of certain goods belonging to the plaintiff, 
under an agreement which had expired, refused to deliver them up to the plain- 
tiff on demand, for the reason that they had been attached by the sheriff as the 
property of one Quinton Rogers, under a claim that the plaintiff held the title 
in trust for him and in fraud of his creditors. The jury having found as matter 
of fact that this claim was unfounded, held, that there was sufficient evidence of 
a conversion by the defendant. — Rogers v. Weir, 34 N.Y. 463. 


BastTarpy. 


1. In a prosecution for bastardy, it was proved that the prosecuting witness 


was delivered of a bastard child, and she testified that the plaintiff in error was 
VOL. I. 47 
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the father of the child, but no evidence was offered to show that the child was 
born alive. Held, that such a prosecution being a civil, and not a criminal pro- 
ceeding, a mere preponderance of proof was suflicient to convict; and that, it 
being shown that the child was born on a specified day, the jury were at liberty to 
infer from the usual course of nature that it was born alive. — Mann v. The Peo- 
ple, 35 Ill. 467. 

2. An officer who negligently permits the escape of a person in his custody on 
a bastardy warrant is liable to the mother of the illegitimate child. — Pease v. 
Hubbard, 37 Ml. 257. 

3. The liability, under the Bastardy Act, of the putative father for the sup- 
port of a bastard is not a debt created by contract, express or implied; and 
that section of the act which provides that on verdict and judgment the court 
‘* shall require of the defendant, if he be in custody, to replevy such judgment 
by good freehold security, or, in default thereof, shall commit such defendant to 
jail until security be given,” is not in conflict with Section 22 of the Bill of Rights, 
which provides that ‘‘ there shall be no imprisonment for debt, except in cases of 
fraud,” which applies only to debts growing out of contract, express or implied. 
— Lower v. Wallick, 25 Ind. 68. 

See Evipence, 4. 


Bequest. —See CHARITABLE Bequest; WILL. 


Brits anp Notes. 


A banking house issued a certificate in the following form: ‘* Banking house 
of E. T. Hunt & Co., Sycamore, Ill., March 9, 1861. C. M. Chase, Esq., 
has ‘deposited in this bank two hundred and eighty dollars and fifty cents in cur- 
rency, subject to the order of himself, and payable in like funds on the return 
of this certificate, three months after date. E.T. Hunt & Co.” It was indorsed 
*“*C. M. Chase.” Held, that such a certificate was in effect a mere promissory 
note, and governed by the principles applicable to promissory notes; and that 
the words ‘‘ on return of this certificate ” did not change the legal effect of the un- 
dertaking, or require the holder to present the note at the banking house of the 
makers as a condition precedent to recovery. — Hunt v. Divine, 37 Ill. 137. 

See ConsmperaTION; Drarr; Eyipence, 1; [nrerest; Notice; Part- 
NnERsHIP; Usury, 1, 2. 


Bonp. —See Estopret, 4. 


Bonp or INDEMNITY. 


In an action by the plaintiffs, on a bond of general indemnity merely, con- 
ditioned ‘‘ to save ” the plaintiffs ‘‘ harmless from all actions and suits, both in law 
and equity,” held, that the want of notice to the indemnitor of an existing suit 
against the principal, there being no agreement about notice, did not go to the 
cause of action; but that the judgment was primé facie evidence only against 
the indemnitor, and that he might be let in to show that the principal had a good 
defence which he neglected to make. The same rule in respeet to notice which 
applies to the indemnitor applies also to his sureties. — The Bridgeport F. & M. 
Ins. Co. v. Wilson, 34 N.Y. 275. 
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Bounty. 


The plaintiff enlisted in the military service of the United States to the credit 
of the town of G., and became entitled to its bounty of $300 when mustered in. 
He then deserted G., and was mustered in to the credit of the town of L., 
induced by the offer of a larger bounty, which he received ; but the mustering-in 
officer, upon being informed of the facts, withdrew his credit from the quota of 
L., and credited him to G., for which town he served out his time ; held, that the 
plaintiff, having performed his contract with G., though by compulsion, was enti- 
tled to his bounty from G. — Bonnett v. Town of Guildhall, 38 Vt. 232. 


Broker. — See UsaGe. 


Burpen or Proor. — See Carrier, 4. 


CaRrRIER. 


1. Where goods are shipped which must pass through the hands of several 
intermediate carriers before arriving at the place of their destination, an interme- 
diate carrier does not relieve himself from liability as common carrier by simply 
unloading the goods at the end of his route, and storing them in his warehouse, 
without delivery, or notice to, or any attempt to deliver to, the next carrier. — 
McDonald v. The Western R.R. Corp. 34 N.Y. 497. 

2. The warehouse or depot at the town or station to which goods are shipped 
by railroad is the proper place of delivery to the consignee. When they are 
discharged from the cars, and, in the absence of the consignee or his agent to 
receive them, are safely stored in the company’s warehouse, the liability of the 
railroad company as a common carrier is terminated, without notice to the con- 
signee of their arrival. — Bansemer v. Tol. & Wab. Ry Co. 25 Ind. 434. 

3. A passenger by railroad did not call for his trunk on arriving at his place 
of destination, but left it in the hands of the company over night, without making 
any arrangement with them in regard to it, and the same was destroyed by the 
burning of the depot before morning. Held, that the company were not liable. 
— Roth v. Buffalo & State Line R.R. Co., 34 N.Y. 548. 

4. Where the receipt of a common carrier (an express company) contained a 
stipulation that the company were ‘‘ not to be held liable for any loss or damage 
except as forwarders only, nor for any loss or damage of any box, package, or 
thing for over $150, unless the true value thereof” was in such receipt stated, and 
the receipt failed to show any value of the goods shipped, but on trial the value 
thereof proved was $592 .53,, for which the jury in the court below found a 
verdict for damages, on error from an order of the court below setting aside the 
verdict, held, that the company were not bound to inquire as to the true value of 
the goods, but the shipper, having received such a receipt without objection, was 
bound by its terms: and held, also, that the burden of bringing notice of a 
change of common law liability home to the knowledge of the shipper rested 
upon the carrier; but, that established, the burden of proving negligence or fraud 
in the carrier was thrown upon the shipper.— Kallman v. U. S. Express Co. 
3 Kansas, 205. 

See Ramroap, 1, 2. 
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CHARITABLE BEQUEST. 


A testator, who was a resident of the State of New York at the time 
of his decease, by the residuary clause in his will devised and bequeathed 
all the rest, residue, and remainder of his property, ‘‘ unto the five persons who 
shall be named and appointed trustees by the supreme court of the State of 
Vermont, to found and establish an institution for the education of females, to be 
located in Middlebury aforesaid.” On an accounting before the surrogate, the 
residue of the estate was found to consist wholly of personal property. The 
appellants claimed to be trustees appointed by an order of the supreme court of 
Vermont, made upon filing a copy of the will. Held, that this was not a valid 
charitable bequest. — Bascom v. Albertson, 34 N.Y. 584. 

Curque. —See Drart. 
Common Carrrer. — See Carrier. 
Conpition. —See LanpLorp aNp TENANT, 1. 
ConpiTionaL Sate.— See Saxe, 2. 


ConFuict or Laws. 


1. Where a contract is made in one State for the payment of interest in 
another, at a higher rate than is allowed by the laws of either State, the fate of 
such a contract depends upon the laws of the place where it was made, and it is 
subject to the legal consequences attendant upon the violation of those laws. — 
Adams v. Robertson, 87 Ill. 45. 

2. The statute of New York, providing that ‘“if a defendant neglect to plead 
or give notice of any set-off which might have been allowed to him on the trial 
of the cause, he shall be for ever thereafter precluded from maintaining any 
cause to recover,” &c., held to relate to the remedy, and to be local in its opera- 
tion, and therefore not to be a defence to an action brought by such defendant 
in Vermont to recover the claim so neglected to be pleaded in New York, 
although both parties were when the claim accrued, and ever since have been 
domiciled in New York. — Carver v. Adams, 38 Vt. 500. 


CONSIDERATION. 

In a suit upon a note purporting to be for $1,500, the defence set up was 
forgery. The parties compromised the suit by the defendants giving the plain- 
tiffs a new note for $1,000. In a suit brought upon the last-mentioned note, 
held, that the compromise was a good consideration for the new note, and that 
the defendants could not set up as a defence that the first note was a forgery. — 
Grant v. Chambers, 1 Vroom, 323. 

See PARTNERSHIP. 


ConsTITUTIONAL Law. 


1. In an application for a peremptory writ of mandamus to compel the State 
treasurer to countersign and register an auditor’s warrant, it appeared that the 
auditor, in drawing his warrant, had acted only upon the authority of a bill signed 
by the president of the senate, the speaker of the house, and approved by the 
governor, and which had been regularly deposited in the office of the secretary of 
State. The defendant insisted, that, in fact, the bill was never passed by the house 
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of representatives, and consequently had no binding force. Held, that, the Con- 
stitution requiring that all bills, before they can become laws, shall be read three 
several times in each house, and shall be passed by the vote of a majority of 
all the members elect, whilst a bill thus signed and approved would be prima 
Jacie binding, still, when it appears from the journals that either of these consti- 
tutional requirements is wanting, the provisions of the bill will not be enforced ; 
that there must be record evidence of every material requirement, and that the 
journals of the two houses could be resorted to for the purpose of invalidating 
the enactment. — The People v. Starne, 35 Ill. 121. 

2. A law laying a special tax on the business of foreign corporations regu- 
larly doing business in this State, transporting passengers and merchandise 
across the State, from and to foreign States, such tax being graduated by the 
number of the passengers and the weight of the goods carried, is not an infringe- 
ment of that clause of the Constitution of the United States which gives to Con- 
gress the power to regulate commerce among the severa! States. — State v. Del. 
Lackawanna, & Western R.R. Co., and Same v. N.Y. & Erie Ry Co., 
1 Vroom, 473. 

A foreign corporation upon which the legislature of this State has conferred 
the power to purchase and hold lands in this State, does not by reason of such 
legislative action lose its foreign and acquire a domestic character, so as to be 
exempt from the operation of such law. — Jb. 

3. That clause in the Constitution of Kansas which exempts a homestead from 
forced sale under any process of law, is not in contravention of the Constitution 
of the United States as impairing the obligation of contracts. Such legislation 
pertains only to the remedy; and so long as the legislature keeps within such 
limits as sound policy, humanity, and the well-being of the community dictate, it 
is the sole judge of the proper extent of the exemption, and the obligation of 
contracts is not impaired. — Cusic vy. Douglas, 3 Kansas, 123; Root v. McGrew, 
Ib. 215. 

4. On the 21st December, 1861, the Legislature of South Carolina passed an act, 
commonly called the ‘* Stay Law,” entitled ‘* An Act to extend Relief to Debtors, 
and to prevent the Sacrifice of Property at Public Sales,” by the first section of 
which it was provided, that ‘* it shall not be lawful for any officer of this State to 
serve or execute any mesne or final process of any of the courts of this State 
for the collection of money until after the expiration of the first session of the 
next general assembly of this State,” except in certain specified cases. This act 
was renewed by successive annual enactments; and, in December, 1865, it was 
continued in force until the adjournment of the then next regular session of the 
general assembly. But, by the second section of the last-mentioned act, it was 
declared that nothing therein contained should be construed to apply to any 
cause of action which might thereafter originate; nor should any debtor be 
entitled to the benefit of the act who should fail, on three months’ previous 
notice, to pay his creditor, on or before the 1st December, 1866, one-tenth of 
the amount due at the time of demand; and on such failure the creditor was 
authorized to proceed to judgment and execution, but that no execution should 
be enforced for more than one-tenth as aforesaid, during the continuance of the 
act. Similar provision was made in regard to any debtor on final process at the 
time subsisting. Held, that the provisions which interdicted the service of mesne 
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process or the enforcement of final process were at variance with that Article of 

the Constitution of the United States which prohibits a State from passing any 

law impairing the obligation of contracts, and were therefore inoperative and 

void (ALpricu, J., dissenting). — State v. Carew, 13 Richardson (Law), 498. 
See Bastarpy, 3. 


ConrTRACT. 


The plaintiff effected the sale of certain real estate for M. for $22,000, 
under a previous agreement with M. to pay the plaintiff 10 per cent of the 
amount for which the property should be sold. M. received in part payment 
another piece of real estate at $7,525, which was worth at the time but $4,220. 
Held, that the plaintiff was entitled to 10 per cent of the real price for which the 
property was sold, and not of a fictitious price, or a price that in the trade was 
regarded by the parties as fictitious. But in determining whether the price 
named in the contract was real or fictitious, it must be considered how the par- 
ties regarded the property received in part payment in reference to its value. 
If they fixed upon the sum of $7,525 as the price they judged it worth, that sum 
must be the guide, although in fact it was of less value ; or, if the plaintiff and M. 
judged it worth that price, the result is the same. -- Wakefield v. Est. of Mer- 
rick, 38 Vt. 82. 


It appearing, that, pending the negotiation, M. went with the plaintiff and ex- 
amined the real estate that he received in part payment, and agreed on the price 
at which it should be taken; and, it not being found that they judged the property 


worth less than the agreed price, held, that, in the absence of such finding, the 
court were not at liberty to infer that they so judged the property merely from 
the fact that it was worth less than the agreed price. — Jb. 

See Bastarpy, 3; ConsrirutionaL Law, 3, 4; Husspanp anp Wire, 1; 
InsuRANCE, 3; INTEREST; SALE, 3. 

Conversion. — See BAILEE. 
CorporaTION. —See ConsTITUTIONAL Law, 2; Estorret, 4; INSURANCE, 3. 
CovENANT. — See LANDLORD AND TENANT, 1; SPRING. 
Currency. — See Drart. 


DAMAGES. 


1. The defendant sold the plaintiff a quantity of cabbage seed, and warranted 
the same to be Bristol cabbage seed, and that such seed would produce Bristol 
cabbages. In an action for a breach of the warranty, held, that the measure of | 
damages was the value of a crop of Bristol cabbages, such as ordinarily would 
have been produced that year, deducting the expense of raising the crop, and 
also the value of the crop actually raised from the seed sold. — Passinger v. 
Thorburn, 34 N.Y. 684. 

2. Suit by the keeper of a livery stable for damages for an injury done to two 
stallions by the communication to them of a distemper by a horse of the defend- 
ant, which the plaintiff had been induced to receive into his stable by the 
defendant's representation that the horse had recovered, and could not com- 
municate the disease to other horses. The cotrt permitted the plaintiff to prove 
the profit he would probably have derived from the services of one of the stallions 
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during the foaling season, but for his incapacity from the disease. Held, that 
the evidence, though not admissible to fix definitely the re of damages, was 
proper for the consideration of the jury, as an aid in estimating them. — Fultz 
v. Wycoff, 25 Ind. 321. 
3. W. executed to C. a bond for the payment of a certain sum of money, with 
interest at 10 per cent, and also executed a mortgage of real estate to secure 
the performance of the conditions in the bond. The mortgage contained a cove- 
nant that W. should pay ‘the said principal sum of money mentioned in the 
condition of said bond, and the interest thereon, according to the said condition.” . 
For a breach of the condition of the bond, with respect to the payment of inter- 
est, judgment was recovered for the whole principal sum and the arrears of 
interest. Upon a subsequent foreclosure, by the obligee and mortgagee, of the 
mortgage, held, that the measure of recovery was the amount of the judgment, 
with interest thereon at six per cent per annum from its date to the time of ren- 
dering the decree of foreclosure, and not the principal sum mentioned in the 
bond, with 10 per cent interest to the time of foreclosure. — Wayman vy. Coch- 
rane, 35 Ill. 152. 
4. Where a sheriff levied upon certain articles on an execution against B., 
as his property, and an action of replevin was brought by A., who claimed to be 
the owner, against the sheriff, and the property was delivered to A., the recovery 
of the sheriff in the action, upon a verdict in his favor, is not limited to the 
amount of the execution on which the levy was made, but should be for the value 
of the property. — Buck v. Remsen, 34 N.Y. 383. 
5. In an action for damages for goods wrongfully taken and converted, the 
rule of damages is, the highest market price of such goods at the place of the tak- 
ing, between the time of the taking and that of the trial. — Burt v. Dutcher, 34 
N.Y. 493. 
See SLANDER. 


DEED. 

1. A deed of conveyance of all the grantor’s ‘‘lands and real estates, what- 
soever and wheresoever situated, in the State of South Carolina,” is not void for 
uncertainty. — Sally v. Gunter, 13 Richardson (Law), 72. 

2. Some time after a deed poll conveying land had been executed, the grantor, 
in the presence of the grantee and with his consent, and in the presence of one 
of the two subscribing witnesses, inserted at the end of the deed, and in con- 
formity with the original understanding of the parties, the words, ‘ saving and 
excepting the saw-timber on the above-mentioned premises ;” and the deed was 
then proved and recorded, as thus altered. Held, that the insertion was inopera- 
tive, and did not re-invest the grantor with the title to the saw-timber. — Booker 
v. Stivender, 13 Richardson (Law), 85. 

DEFENCE. — See CONSIDERATION. 
DELIVERY. — See SA.g, 3. 


Drart. 

The rule, that the drawer of a draft or check, in case he has not drawn against 
funds, is not entitled to notice of its dishonor before he can be held liable for 
non-acceptance or non-payment, applies also to the case where a party draws 
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for current funds, while he has in the hands of the drawee only depreciated cur- 
rency, which the holder is not bound to receive. — Lawrence v. Schmidt, 35 Ill. 
440. 

Where the check does not designate what kind of funds are drawn for, but 
simply calls for a given number of dollars, the holder has a right to demand its 
payment in money, and is not bound to receive depreciated currency. —Jb. 


1. Where a guaranty that certain lessees should perform their covenants was 
written upon the lease, in an action upon the guaranty, held, that the guarantor 
was estopped from denying that the lease was duly executed by the lessees whose 
covenants he had guaranteed should be performed. — Otto y. Jackson, 35 Ill. 
349. 

2. Where the owner of a note received money from one who had obtained it 
as the consideration for a contract for forbearance, made by him as the pretended 
agent of the owner, with the principal maker, without the knowledge or consent 
of the surety on the note, the fact that the owner knew, when he received the 
money, that it was paid as the price of the forbearance, will not operate to estop 
him from denying the authority of his agent to make the agreement, unless he 
also knew that it was made without the assent of the surety. — Farwell v. Meyer, 
35 Ill. 41. 

3. The fact that a landlord has given his tenant notice to quit, when from the 
character of the tenancy no notice was required, will not commit the landlord as 
to the nature of the term, but he may repudiate the notice, and place himself on 
the true ground. — Secor v. Pestana, 37 Ill. 525. 

4, Where an officer appointed by a municipal corporation gives his official 
bond with sureties, which bond recites that he has been appointed ‘‘ collector of 
assessments for street improvements,” with condition that ‘‘ he should well and 
truly pay to the treasurer of said city all moneys which he might collect or receive 
as such collector,” &c., in an action on such bond the sureties are estopped from 
setting up that such appointment was beyond the powers of the corporation, or 
from denying that such officer was de facto a collector of assessments for street 
improvements, and their liability to pay over what he has collected in that capa- 
city is co-extensive with his liability.— Mayor, &c., of Hoboken v. Harrison, 
1 Vroom, 73. 

See INsuRANCE, 2. 


EVIDENCE. 

1. In a suit upon a note alleged to be lost, an agent of the payee testified that 
the note was in his possession, and was ‘either picked from his pocket, or mislaid 
in a memorandum book in some store,” and that it was not indorsed. Held, that 
this was sufficient to let in secondary evidence of the contents of the note. — 
McMillan v. Bethold, 35 Ill. 250. 

Had the note been adapted to circulation by an indorsement, then, it seems, 
might absolute proof be required that the note was actually lost or destroyed. — 
Ib. 

2. In an action against a gaslight company for injury to the plaintiff's well, 
it being alleged by the plaintiff that the gas passed through the earth to his well, 
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and so affected the water as to make it useless, a witness was asked to give his 
opinion of the amount of damage sustained by the plaintiff thereby. Held, that 
the evidence was proper, the witness having examined the premises with refer- 
ence to the damage done by the escaping gas. — The Ottawa Gas-Light & Coke 
Co. v. Graham, 35 Ill. 346. 

3. A consulting physician should not be permitted to state in evidence his 
opinion of the disease of a patient, when that opinion, though based in part upon 
his own observation, is predicated mainly upon statements of the patient's pre- 
vious symptoms and conditions, made to him by the attending physician, out of 
the patient’s presence, for the purpose of a professional examination of the 
patient. — Wetherbee's Ex’rs v. Wetherbee's Heirs, 38 Vt. 454. 

4. In a bastardy case, proof of sexual intercourse between the parties, which 
took place three years previous to the time when the child was begotten, held 
admissible as bearing upon the probability of the alleged sexual intercourse 
which is the subject of the prosecution. — Thayer v. Davis, 35 Vt. 163. 

See Bonp or Lypemnity; ConstiruTionaL Law, 1; DamaGes, 2; Fraup; 
InsuRANCE, 2; SLANDER; Stamp, Unirep States Revenue, 1; UsaGe. 

Execution. — See SHerirr’s Sate. 
— See SURVIVORSHIP OF ACTIONS. 


ForGery. — See CONSIDERATION. 


Fravp. 
Where it is alleged that a debtor sold a quantity of goods with the fraudulent 
design of hindering and delaying his creditors, proof of the manner in which he 
had recently obtained the goods from his creditors is admissible, as well as the 
manner in which he disposed of them. — Gray v. St. John, 35 Ill. 222. 
See 1. 
Fraups, STATUTE OF. 

1. The defendant agreed by parol to cut into logs all the trees standing on a 
certain piece of land belonging to him, and to draw and deliver said logs, to- 
gether with a few others then already cut on said iand, at the plaintiff's mill 
within a certain time; the plaintiff to pay a specified price per cord when all 
were delivered and measured at the mill. Held, that the contract was within the 
statute of frauds, and could not be enforced by action. — Ellison v. Brigham, 
38 Vt. 64. 

2. Where a contract is completely executed on one side at the time of making 
it, and all that remains to be done on the other side is the mere payment of 
money, then the statute of frauds will not apply, merely on the ground that the 
money is not to be paid within one year. — Curtis v. Sage, 35 Ill. 22. 

See Trustee. 

Guaranty. — See Estorpet, 1. 
Higuway. — See WATERCOURSE. 
Homesteap. — See Law, 3. 


AND WIFE. 


1. A., after his marriage, resided with his father-in-law as a member of his 
family, receiving support and performing services. Held, that the law would 
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imply no contract by which the relation of debtor and creditor arose between 
them; the same rule applying as in the case of a child remaining at home after 
arriving at full age. In order to create any right of recovery either way, for 
support or service, an express contract must be shown. — Sprague v. Waldo, 38 
Vt. 139. 

2. The Act of Feb. 12, 1861, provides, that all the property, both real and 
personal, belonging to any married woman as her sole and separate property, or 
which any woman hereafter married owns at the time of her marriage, or which 
any married woman acquires, during coverture, in good faith, from any person 
other than her husband, &c., together with all the rents, We., shall be and remain 
her sole and separate property, under her sole control, . . . and shall not be sub- 
ject to the disposal, control, or interference of her husband, &e. T. occupied 
with his wife a piece of land owned by her, in which he planted corn. During 
T.’s absence, his wife sold the standing corn, estimating it at four hundred bush- 
els, at a certain rate per bushel, the purchaser giving her his note therefor, and 
agreeing to pay her at the same rate for any surplus. He paid her for four 
hundred and twénty-five bushels, she insisting that there was a larger quantity. 
In an action brought by T. for the alleged surplus, held, that where the husband, 
as the head of the family, occupies and cultivates the land of the wife, he must 
be considered as occupying it with her consent, for the common benefit of the 
family ; and the products of his toil upon such land are as much his property, 
notwithstanding the Act of 1861, as if he had occupied, as a tenant, land rented 
from some third person. — Elijah v. Taylor, 37 Ill. 247. 

See NEGLIGENCE, 1. 

Inporser. — See Notice. 


INSURANCE. 


1. Where insured property has been burned by the carelessness of a railway 
company, and the insurance company has paid the loss, it cannot’ maintain an 
action in its own name against the railway company. The doctrine of abandon- 
ment does not apply to cases of fire insurance. The suit must be brought in 
the name of the owner of the property, for the use of the insurer. — The Peoria 
Mar. & F. Ins. Co. v. Frost, 37 Il. 333. 

2. In an action on a policy of insurance, the insurance company offered to 
prove, by parol, that, although the policy admitted the payment of the premium, 
yet it was not in fact paid, but a note at sixty days was taken therefor. And it 
was insisted, that, said note not having been paid, the policy was void under one 
of the conditions therein, to the effect that where a note is taken for the pre-_ 
mium, it shall be considered a cash payment, provided it is paid when due; 
but, if not paid when due, the policy shall then be void. Held, that the company 
could not by parol contradict the acknowledgment of the payment of the pre- 
mium contained in the policy, for the purpose of avoiding the policy. — ZU. 
Central Ins. Co. v. Wolf, 37 Il. 354. 

3. A. made an application to the agent of a foreign insurance company to 
insure a building against loss by fire. The proposal was forwarded to the presi- 
dent of the company, who, by letter to the agent, accepted the risk to the amount 
of $1,000, and a parol contract was thereupon made with the agent for insurance 
for one year. By arrangement with the agent, the policy was to ‘be delivered 
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when called for, and the premium was to be paid by A. within five days. Before 
the expiration of that time, and before the payment of the premium, the building 
was destroyed by fire. A. immediately tendered the amount of his premium and 
demanded his policy, which was refused. The sixth section of the charter of the 
company provided that ‘‘ the policies and other contracts of said company may 
be made with or without the seal of the company, and shall be signed by the 
president and countersigned by the secretary, and, being so signed and executed, 
shall be obligatory on said company.” In a suit brought by A. to recover the 
amount insured, held, that the contract of insurance was complete and binding 
on the company; and also, that, unless specially restrained by its charter, an 
insurance company may make a valid ‘contract of insurance by parol, and that 
the sixth section, above mentioned, did not impose such restraint upon this 
company. — N. E. Fire & Mar. Ins. Co. v. Robinson, 25 Ind. 536. 


INTEREST. 


In an action on a promissory note, payable ‘‘on or before ninety days from 
the date, with interest from date at the rate of five per cent per month,” held, 
that the note drew interest at the rate of five per cent per month until maturity, 
and thereafter at the rate fixed by law, in the absence of a contract upon that 
subject. — Searle v. Adams, 3 Kansas, 515. 

See DamaGeEs, 3; OFrFIcER. 


LANDLORD AND TENANT. 

1. G. leased to L. and M. a hotel, with its appurtenances, the lessees covenant- 
ing to pay a certain rent, and the lessor covenanting to paint the building, to erect 
a stable, and to lay a side track leading to a cattle yard connected with the hotel. 
No time was specified within which such repairs should be made. The lessees 
entered into possession, but in a few months abandoned the premises, the lessor 
having failed to make the above-mentioned repairs, on the ground, that, without 
these improvements, the property was useless as a hotel, and, in an action brought 
by the lessor for the rent, resisted on the ground that the performance of these 
covenants on the part of the lessor was a condition precedent, and that his failure 
to perform released them from their covenants. Held, that, the lessees having 
gone into possession without insisting upon the making these improvements as 
a condition precedent, they were liable for the rent ; but that it must be presumed 
that the repairs were to be made for the benefit of the lessees, and therefore to be 
made within a reasonable time, and, the landlord having failed to make them in a 
reasonable time, the lessees were entitled to recoup the amount of damages sus- 
tained by them, by reason of such omission, from the rent which they were liable 
to pay for the time they occupied the premises. — Lunn v. Gage, 37 Til. 19. 

2. The tenant of a landowner who is bound by contract to maintain the fences 
along the track of a railroad company cannot recover against the company for 
an injury to his cattle occasioned by the failure of his landlord te maintain the 
fences. — Ind., Pitts., & Clevel. R.R. Co. v. Petty, 25 Ind. 413. 

See Estorret, 3. 


LEasE. —See LANDLORD AND TENANT, 1. 
TENDER. 
A mortgage was executed in 1851 to secure the payment in 1857 of $1,400 
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‘in gold or silver coin, lawful money of the United States.” Held, that it 
might be paid in United States legal tender notes, as such lawful money of the 
United States. — Rodes v. Bronson, 34 N.Y. 649. 


LEGISLATURE, Powers or. — See CoNnsTITUTIONAL Law, 3. 
Lex Fori. — See ConFiict or Laws, 2. 
Lex Loci. — See Conr.ict oF Laws, 1. 


LIEN. 


In October, 1859, B. conveyed to M. certain real estate by quitclaim deed in 
the usual form, in consideration ‘‘ of a certain promissory note bearing even date” 
therewith, ‘* for the amount of fifteen hundred dollars, payable twelve months 
after date,” and in further consideration of the sum of one dollar. Said deed 
was duly recorded. In January, 1860, M. mortgaged said real estate to S., and 
subsequently S. brought suit to foreclose his mortgage. B. claimed a vendor's 
lien upon the premises for the purchase money, which had never been paid. 
Held, that, in Kansas, the grantor of real estate, by a conveyance absolute on its 
face, has no lien on the land conveyed for the unpaid purchase money. — Simpson 
v. Mundee, 3 Kansas, 172. 

See SHERIFF’s SALE; VENDOR AND PURCHASER OF REAL EsTaTE. 


Liwirations, STATUTE OF. 


A debtor in failing circumstances made a voluntary assignment for the benefit 
of his creditors. Held, that the partial payment of a debt by the assignee did 
not take it out of the statute of limitations. — Pickett v. Leonard, 34 N.Y. 175. 


MARRIED Woman. — See HusBAND AND WIFE. 
MERGER. — See DAMAGES, 3. 


MORTGAGE. 


1. To make a mortgage of chattels fraudulent on the ground that it was made 
to delay, hinder, or defraud creditors, both parties thereto must participate in 
this design. — Meixsell v. Williamson, 35 Ill. 529. 

2. A chattel mortgage given to secure an existing debt and future advances is 
valid, if bona fide. — Speer v. Skinner, 35 Ill. 282. 

It is not essential to the validity of such a mortgage, that it should show upon 
its face that it was intended to secure future advances. It is only necessary in 
any such case that the mortgage debt should be described with such certainty 
as to enable subsequent purchasers and creditors to ascertain, either from the 
condition of the deed or by inquiry aliunde, the extent of the encumbrance. — 
Ib. 

In this case, it was set forth in the mortgage, that it was given to secure a note 
executed by the mortgagor for $10,000, when in fact no debt to that amount then 
existed ; but it was shown by a separate instrument, that the note was designed as 
a security for ‘‘ any debt then existing, . . . or which might thereafter accrue in 
any manner whatever.” The mortgage was held to be valid; and from its face 
the presumption was that it was for a present debt of $10,000 due, and to that 
extent subsequent encumbrancers and purchasers would have notice by the record 
of this prior encumbrance. — Ib. 
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8. Nov. 18, 1847, Millard & Cook executed a deed to Marshall, conveying 
“ one undivided half of the following described tracts and parcels of land, situate 
in S., viz.:” then follows the description of several parcels of land; and Jan. 8, 
1849, they executed to Marshall another deed, conveying their remaining undi- 
vided half of the same parcels. At the same time, Marshall executed a mortgage 
to Millard & Cook, dated Jan. 8, 1849, conveying ‘‘ the following real estate in 
S., viz., the same and all the real estate described in the deed of the said Millard 
& Cook to me, the said Marshall, dated Nov. 18, 1847.” Held, that the words 
‘*real estate,” in the mortgage deed, were synonymous with the word land; and 
that this was a mortgage of the mortgagor's whole title and interest in the land 
which he acquired by the two deeds of Marshall & Cook to him, not of an undi- 
vided half only. — Carpenter v. Millard, 38 Vt. 9. 

See DAMAGEs, 3; TRUSTEE. 


NEGLIGENCE. 


1. In an action by husband and wife against a town for injury to the wife, 
received while driving with her husband, by reason of a defect in the highway, 
held, that any want of ordinary care on the part of the husband was attributable 
to the wife in the same degree as if she were acting wholly for herself, and would 
be a bar to a recovery. — Carlisle v. The Town of Sheldon, 38 Vt. 440. 

2. A railroad train of the defendants, in which the plaintiff was a passenger, 
came into collision with certain obstacles on the track, through the negligence of 
the engineer, and the plaintiff was injured. At the time of the accident, the plain- 
tiff was standing on the platform, having been unable to find a seat within the 
cars. It appeared that the train started immediately after the plaintiff had got 
on the front platform of the forward car, and that, finding all the seats in that car 
occupied, the plaintiff had returned to the platform. The defendants’ evidence 
tended to show that there were vacant seats in several of the other cars, and that, 
in the car the plaintiff entered, one whole seat was occupied by a single passen- 
ger, who was reclining thereon, and another seat was taken up with parcels 
belonging to passengers; and that a notice, that passengers must not ride upon 
the platform, was posted in a conspicuous place inside each of the cars. The 
defendants insisted that they were free from all liability by the statute, which 
provides, that, ‘‘in case any passenger shall be injured while on the platform of 
any car,” in violation of a notice forbidding them to remain there, ‘‘ then such 
company shall not be liable for the injury, provided the said company at the time 
furnished room inside its passenger cars sufficient for the proper accommodation 
of its passengers,” and that, irrespective of the statute, it was negligence for the 
plaintiff to stand on the platform. Held, that it was not a sufficient compliance, 
on the part of the company, with the proviso in the statute, that there may have 
been proper accommodations in the other cars, it appearing that the plaintiff 
could not pass to the rear cars without danger in passing from platform to plat- 
form while the train was in motion; nor that the plaintiff might have procured a 
seat by displacing the property of one or the person of another, that duty devolv- 
ing on the conductor; and that, independently of the statute, it was not negli- 
gence, under the circumstances, for the plaintiff to stand on the platform, it 
appearing that he was guilty of no actual want of care in the selection of a 
position in which to stand. — Willis v. Long Island R.R. Co., 34 N.Y. 670. 
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Notice. 


The rule that the whole duty of the holder of a protested bill is discharged 
by notice to his immediate indorser, and that all parties to the bill or note will 
be charged, if they receive notice in due course from their immediate subsequent 
indorsers, is not modified by the fact that the collecting agent of the holder 
resides in the same city with one of the intermediate indorsers thereof.— The 
West River Bank v. Taylor, 34 N.Y. 128. 

See Bonp or InpEemnity; Drarr; Esropret, 3; 2; Ram- 
ROAD, 3. 

OFFICER. 

The plaintiff, a sheriff, attached certain property, and sold it by auction, in 
pursuance of the statute which provides, that, in certain cases, such sale may be 
made, the proceeds thereof to be held by the officer, subject to the attachment. 
The purchaser gave his note therefor, payable to the plaintiff, on demand, with 
interest. Held, that such interest belonged to the party entitled to the money, 
and not to the officer. — Richmond v. Collamer, 38 Vt. 68. 

See Bastarpy, 2. 

Parent AND Cuitp.— See Huspanp anp Wire, 1. 


Parties. — See Action; Huspanp anp Wire, 2; Insurance, 1. 


PARTNERSHIP. 

Where one of two persons, who are about to enter into copartnership, 
executes to the other a promissory note as security for the return of the money 
advanced by such other as his portion of the capital in the partnership, in the 
event of no loss occurring in the business, such note is without consideration to 
support it. — Stafford v. Fargo, 35 Ill. 481. 

Possession. — See Sag, 1. 
Presumption. — See Bastarpy, 1. 


PRINCIPAL AND AGENT. 

An agent has no right to mix the funds of his principal with his own, and then 
hold the principal liable for the depreciation of moneys in his hands. If he seeks 
to make his principal liable for losses on bank failures, or for other losses on 
moneys of his principal, the agent must keep such moneys separate and distinct 
from his own. — Webster v. Pierce, 35 Ill. 159. 

See Esropret, 2; Tenants Common; Usace. 

Promissory Nore. 


RAILROAD. 


1. The defendants being in fact common carriers over a certain line of railroad, 
it is no defence to an action at law for a breach of a duty or obligation arising 
out of business intrusted to them in that relation, that they were running and 
managing the line of railroad as receivers under an appointment of the court of 
chancery. — Blumenthal v. Brainerd, 38 Vt. 402. 

2. The responsibility of a railway company, as common carriers, for goods 
intrusted to them, continues after their arrival at the place of destination, until 
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they are ready to be delivered at the usual place of delivery, and the owner or 
consignee has had a reasonable opportunity, during the hours when such goods 
are usually delivered there, of examining them, so far as to judge from their 
outward appearance of their identity, and whether they are in a proper 
condition, and to take them away; and it is the duty of the owner or 
consignee, under the contract of carriage, to take notice of the course of busi- 
ness at the station of delivery, and of the time of the arrival of the train when 
his goods may be expected at the place of delivery, and to be ready to receive 
them in a reasonable time after their arrival, and when, in the common course of 
business, they may fairly be expected to be ready for delivery. — Ib. 

3. A., while travelling on the cars, received injuries to his person, caused 
by a collision of trains. The jury found gross negligence on the part of 
the conductor of the train in which A. was a passenger. At the time of the 
accident, A. was travelling under a free pass, given him by the company, 
upon the back of which was this indorsement: ‘‘ The person accepting this free 
ticket assumes all risks of accidents, and expressly agrees that this company shall 
not be liable, under any circumstances, whether of negligence of their agents or 
otherwise, for any injury to the person, or for any loss or injury to the property, 
" of the passenger using this ticket.” In an action by A. against the company to 
recover damages for the injury thus received, held, that the indorsement upon 
this pass was not a mere notice ; the free ticket was a gratuity, and the acceptance 
and use of it established the indorsement thereon as an agreement between the 
party giving and the party receiving it; but that this agreement did not exempt 
the company from liability for the gross negligence of its employees, although it 
exempted the company from liability for all other species or degrees of negligence 
not denominated gross, or which might have the character of recklessness. — III. 
Central R.R. Co. v. Read, 37 Ill. 484. 

See Carrier, 2, 3; ConstiruTionaL Law, 2; LanpLtorp anp TENANT, 2; 
NEGLIGENCE, 2; Tax. 


Recerver. — See Ramroap, 1. 
ReEcOuPMENT. — See LANDLORD AND TENANT, 1. 
REpLEvVIN. — See Damaces, 4. 


Sarre. 
1, A. sold B., the plaintiff, ‘‘ one hundred cords of wood in the trees stand- 
ing,” to be taken clean, except oak and ash, from one side of A.’s land, until the 
amount was cut, ‘‘ the quantity to be ascertained by piling and measuring the 
wood as it was cut.” The wood was cut and piled on A.’s land, and part of it 
drawn off. The remainder was attached by the defendant as A.’s property. 
Held, that the rule in this State, which requires a change of possession in order 
to protect personal property after sale from attachment on the vendor's debts, did 
not apply to this case, because, as movable property, A. never owned it; that this 
was not a sale of cord-wood, but of a right to manufacture it out of standing 
trees; and that, as fast as manufactured by the expenditure of B.’s labor and 
capital, it became B.’s property, and was in his possession. — Fitch v. Burk, 38 
Vt. 683. 
2. The plaintiff sold one T. certain provisions, on the condition, made in good 
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faith, that they were to remain the property of the plaintiff until paid for, but with 
the understanding that T. might consume them in his family. The defendant, a 
constable, attached the provisions in behalf of a creditor of T. Held, that the 
condition was valid, and was not inconsistent with the privilege given T. to use 
the provisions, and that the title remained in the plaintiff until they were paid for 
or consumed. — Armington v. Houston, 38 Vt. 448. 

3. Plaintiffs, in July, sold defendants certain goods, to be delivered the ‘‘ first 
half of August next ;” and, on the trial, proved an offer to deliver the goods at 
a quarter before one o'clock, p.m., on the sixteenth day of August. Held, that 
such an offer was not a suflicient compliance with the contract, but that the 
delivety should have been made by noon of the sixteenth day. — Grosvenor v. 
Magill, 37 Til. 239. 

Seconpary Evtpence. — See Evipence, 1. 
Surerirr. — See DamaGes, 4. 


Suerirr’s 


Where lands are sold upon execution, and the purchaser fails to pay the amount 
of the bid, and judgment is recovered against him for the amount of the bid and 
damages, there is no equitable lien upon the lands in favor of the execution plain- 
tiff for the purchase money, as in the case of vendors. — Day v. Vallette, 25 
Ind. 42. 


SLANDER. 

In an action for slander, testimony of witnesses, that, during a certain period, 
they heard reports of the accusation by the defendant against the plaintiff, is 
admissible, if the accusation was made before the period referred to by the wit- 
nesses, as tending to show the extent of the consequences of the defendant's 
wrongful act; it being understood that the reports were that the defendant made 
such accusation, not that certain persons repeated the accusation under such cir- 
cumstances as to make themselves liable for repetition of slander. — Nott v. Stod- 
dard, 38 Vt. 25. 

Evidence of the effect of the slander upon the plaintiff is admissible to the 
extent of the direct and natural consequences of the defamatory words spoken, 
although not offered for the purpose of showing special damage; and it is not 
necessary that it should be left to be inferred by the jury from the nature and 
tendency of the wrongful act complained of. — Jb. 


Stave. — See 


Sprina. 

The defendant conveyed to the plaintiff a piece of land by deed, with cove- 
nants of seizin and warranty, said land having thereon a natural spring of water. 
Prior to this conveyance, the defendant had conveyed to S. the right to the water 
of the spring, and of drawing it away by aqueduct to his own premises adjoining. 
Held, that the deed to S. conveyed to him a title in the land; and that the title of 
S. in the spring, and his actual possession thereof, constituted a breach of the 
defendant's covenants of seizin and warranty in his deed to the plaintiff. — Clark 
v. Conroe, 38 Vt. 469. 


i 

4 
fh 

q 
q 


SELECTED DIGEST OF STATE REPORTS. 


Stamp, Unirep States ReveNve. 

1. Suit upon a promissory note, dated Nov. 7, 1862. The note was admitted 
in evidence, although the defendant objected on the ground that it was not stamped 
with an appropriate stamp. Held, that, under the Act of July 1, 1862, the note 
should have been stamped, and was not admissible in evidence without a stamp ; 
and that, as the party offering the note had not removed the objection by affixing 
the proper stamp under Sect. 5 of the Act of Dec. 25, 1862, it was improperly 
admitted. — Plessinger v. Depuy, 25 Ind. 419. 

2. In Indiana, the filing of an appeal bond operates to transfer a cause from a 
justice’s court to a court of appeal. Held, that such bond is neither a “ writ ” 
nor *‘ process” within the meaning of the Internal Revenue Act, approved June 
30, 1864, and requires no revenue stamp. — Smith v. Waters, 25 Ind. 397. 

Stay Law.—See Constirutionat Law, 4. 


Surery.—See Bonp or Inpemnity; Estopret, 4. 


SuRVIVORSHIP OF ACTIONS. 


The statutes of Vermont provide that actions to recover damages for any 
“bodily hurt or injury” shall not be defeated by the death of either party 
thereto, but that the same may be prosecuted by or against the representative of 
such deceased party. In an action to recover damages for an unlawful arrest 
and imprisonment, it was conceded that the party arrested was arrested and 
taken to jail without any force or violence ; and the claim was for damages from 
his detention there and his expenses. — Held, that the action survived, it being 
an action to recover for a bodily hurt or injury. — Whitcomb v. Cook, 38 Vt. 
477. 


Tax. 
The rolling machinery of a railroad is intimately connected with the pur- 

‘poses and uses of the track and superstructure ; and it is within the power of the 

legislature to treat such machinery as real property for the purposes of taxation. 

— The Louisville & New Albany R.R. Co. v. The State, 25 Ind. 177. 

See Constitutional Law, 2. 


TrNANTs IN Common. 

A parcel of land was sold for taxes assessed thereon, and the same was pur- 
chased at the tax sale by and conveyed to one of the tenants in common thereof. 
Held, that the law would imply that the purchaser was the agent of his co-tenant 
to the extent of such co-tenant’s share of the taxes, and that the deed was wholly 
inoperative except as a discharge of the taxes assessed on the land. — Downer v. 
Smith, 38 Vt. 464. 

Titte. — See Sarg, 2. 
Town. —See WatTERCOURSE. 


TREES. | 
The plaintiff's apple-tree stood six feet from the division line between the 
lands of the plaintiff and the defendant, with its branches extending over and 
VOL. I. 48 
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its roots into the land of the defendant. Held, that the tree and its products 
were the sole property of the plaintiff, and that the defendant was liable, either 
in trespass qu. cl. fr., or in trover, for picking and converting to his own use the 
apples on the branches overhanging his land. — Skinner v. Wilder, 38 Vt. 115. 
Trespass. —See Trexs. 
Trover. —See Barter; Damaces, 5; Trees. 
Trust. —See Principat anp AGENT. 


TRUSTEE. 


Where a purchaser under a foreclosure sale undertakes to purchase for the 
benefit of the mortgagor, and thus acquires the title at a price greatly below its 
value, he will be deemed the trustee of the party for whom he has undertaken the 
purchase, and, on tender to him of the purchase money and interest, he will be 
compelled to convey the property to the party equitably entitled. It is no objec- 
tion that the agreement by which he undertook to purchase for the benefit of the 
owner of the equity of redemption was not in writing (Hunt, J., dissenting). 
— Ryan v. Dox, 34 N.Y. 307. 


Uxrra Vines. —See Estorret, 4. 


UsaGE. 


In an action to recover the price of a quantity of grain sold the defendant 
in the city of New York, it appeared that the sale was negotiated by a grain 
broker, but that, before the delivery thereof, the defendant was aware that 
the plaintiffs, who lived in Albany, were the owners; that the broker never had 
possession of the grain, but that the plaintiffs delivered it to the defendants; and 
that the defendant paid the price to the broker, in accordance with a usage of 
trade in the city of New York, which allowed such payment when the seller 
resided out of the city. Held, that authority given a broker to sell property did 
not include authority to receive payment therefor, the principal being known to, 
the vendee; and that evidence of such usage was not admissible for the purpose 
of establishing authority in the broker to receive such payment. — Higgins v. 
Moore, 34 N.Y. 417. 


Usury. 

1. In an action on a promissory note in the usual form, payable six months 
after date, to which was added this clause, ‘‘ and if the same is not paid when 
due, to pay her (the payee) 25 per cent interest thereon from the time the 
same is due until paid,” held, that such an agreement to pay a larger per cent 
than the statute authorizes, only after the maturity of the debt and by way of 
penalty for a failure to pay at maturity, was not usurious. — Gould v. The Bishop 
Hill Colony, 35 Ml. 324. 

It seems, however, that if a note were given, due at date or on short time, so 
as to induce the belief that it was only designed to evade the statute, the rule 
would be different. — Jb. 

2. If a note tainted with usury is assigned by the payee to a creditor as col- 
lateral security for a pre-existing debt, such assignee is a holder for a valuable 
consideration, but only to the extent of the debt due him. The same defence 
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may be made to the residue of the note, as if it had not been assigned. — Saylor 
v. Daniels, 37 Ill. 331. 


VENDOR AND PurcuaserR OF Reav Estate. 
Where the vendor of real estate surrenders the original notes given for the 
purchase money and takes new notes, secured by a mortgage upon a portion 


only of the land, he thereby waives his vendor's lien. — Hadley v. Pickett, 
25 Ind. 450. 


See Lien. 


Watver.—See LanpLorp anp TENANT, 1; VENDOR AND PURCHASER OF 
Estate. 


Warranty. —See Damaces, 1. 


WATERCOURSE. 


In building a highway agross a natural stream, the defendant town constructed 
a culvert under the highway which for many years sufficed for the passage of all 
the water, but by the action of the highway surveyors and street commissioners 
of the town, from year to year, in raising the grade of the street over the cul- 
vert, the earth washed and slid down so as to enlarge the base of the enbank- 
ment so much as finally to cover the mouth of the culvert, and prevent the water 
from passing through to the injury of the plaintiff's land. Held, that the town, 
having neglected, after reasonable notice, to remove the obstruction, was liable 
for the damage done to the plaintiff, not on the ground that the town was liable 
for the acts of the surveyors or commissioners as agents of the town, but because 
it was as much the duty of the town to keep and maintain a sufficient passage for 
the water as to provide for it originally. — Haynes v. Town of Burlington, 
38 Vt. 350. 

But the town would not be liable for the act of a railroad company that owned 
the land adjoining the highway below, in filling up a ravine on their land, which 
constituted the natural channel for the water from the culvert under the highway, 
and so, by preventing the water from running off, contributing in part to the 
plaintiff's injury. — Ib. 

Way.—See Watercourse. 


Wut. 

The testator devised and bequeathed his estate to his ten children by name, 
to be equally divided between them, and directed that those of them who had 
“received property from me previous to the execution of this instrument, will 
account to my estate for so much.” The will was executed in March, 1862. 
The testator died soon after, leaving a considerable estate, consisting in part of 
slaves. In October, 1865, the testator’s debts were fully paid, and one of the 
children filed a bill against the others, or their representatives, for an account, 
distribution, and partition. It appeared that several of the children had from 
time to time, before the execution of the will, received gifts of slaves from the 
testator. Held, that the value of the property to be divided was to be estimated 
as of the day of the death of the decedent; that the slaves which had been given 
to the children must be accounted for as advancements, and that the slaves who 
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constituted part of the testator’s estate, and were afterwards set free in the 
executor’s hands (taking their value at the time of the testator’s death), must 
be treated in the distribution as part of the estate, notwithstanding they had 
become free before the division of the estate, and were therefore valueless. — 
Manning v. Manning, 12 Richardson (Equity), 410. 

See CuarrraBLe Bequest. 


Witness. — See SLANDER. 
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BOOK NOTICES. 


A Treatise on the Mechanics’ Lien Law in the United States. By Louis Houck, 
Counsellor at Law. Chicago: Callaghan & Cutler. 1867. 


Tue law of mechanics’ lien has grown up independently in the several States : 
it is an innovation on the common law, but is a natural, an inevitable, growth of 
our government and state of society. It is of course the creature of statute, 
and in no two States are the statutes exactly alike. When a text-book comes to 
be written on such a subject, the subject may be treated in two very different ways. 
A collection may be formed of all the statutes and all the decisions which have been 
made, and this collection, properly arranged and indexed, or else the general 
principles which underlie all the State systems, may be extracted and enforced 
with illustrative cases. The former mode is the more common; but it is, in our 
opinion, the poorest. The lawyer cares for the specific details of no laws except 
those of his own State, and ‘these he can best find in the statute book: besides, 
it is all but impossible for any one to give correctly all the minutiz of so many dif- 
ferent systems; even should he overcome this difficulty, at any rate, in a few 
years, new statute modifications will render his work obsolete. 

Mr. Houck has wisely adopted the other course; a course calling for much 
more exertion of intelligence, and in which a first essay can hardly fail to have 
many defects, but which we feel sure is the only way that a book on the statute 
systems of mechanics’ lien law can be rendered of value to the profession. 

The general provisions of the State laws are given briefly in the present book ; 
and the author then goes on to consider the nature, creation, dissolution, and 
incidents of the lien, and with a very encouraging degree of success. Any one 
who reads this book will approach, we venture to say, an actual question under 
the lien law with greater breadth and comprehension of view as to its character 
and policy than is otherwise attainable. 


The Law and Practice of United States Naval Courts-Martial. By A. A. Har- 

woop, U.S.N. New York: D. Van Nostrand. 1867. 

Tue preface to this book states its scope very correctly : ‘* As will be perceived 
from the numerous extracts from American and British standard authorities, of 
which the work largely consists, no attempt has been made at originality. All 
that has been thought essential is to provide a guide and assistance to naval 
officers, who have not always those authorities within reach, and who, if they 
had them at hand, would, it is presumed, willingly avoid the toil and embarrass- 
ment of seeking the solution of doubts or questions which arise in the course of 
their judicial duties in works not written in conformity with the laws, regula- 
tions, and customs of our navy, and intended either for a foreign or a different 
service.” 

Though there is a general resemblance between naval and military courts- 
martial, yet there is considerable difference in their constitution and the 
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offences of which they have cognizance, and some difference in their modes of 
procedure; and as most books on courts-martial have been written with a view 
to the land service, they are insufficient and sometimes misleading guides to a 
naval officer. This book attempts to supply the defect, and its execution strikes 
us favorably: the authorities seem to have been used judiciously, and the 
arrangement of the matter is good. The author would have done well to have 
employed the valuable collection of precedents furnished by the ‘* Digest of the 
Opinions of the Judge Advocate General of the Army ;” and we should suppose 
the records in the Navy Department of courts-martial held during the late war 
might furnish valuable material. 


A Manual of the Law of Fixtures. By Joun W. Hitt, LL.B., Counsellor at 
Law. New York: Baker, Voorhis, & Co. 1867. 


Tne difliculties in the domain of law, which spring from the difference be- 
tween its provinces of real and personal property, are most strikingly apparent 
in the debatable border-land of fixtures. .The main distinction between the two 
classes of movables and immovables is obvious; and though the radical differ- 
ence in the treatment of these classes in the common law can only be explained 
historically, and is indefensible in principle, yet, in the most ideally perfect sys- 
tem of jurisprudence, the rules governing them must be in many respects unlike. 
But to determine when personal property becomes real property, and when it 
does not, is one of the most vexatious questions that is ever submitted to a court. 
It is impossible to reconcile all the cases on the subject ; and, indeed, no invaria- 
ble rule could be laid down which would govern them all: the rule does vary, 
and ought to vary, with the customs of society and the nature of the property. 
Mr. Hill has given an account of the doctrines on the subject of fixtures, and 
the kindred topic of emblements, which have from time to time been laid down 
by the courts, with illustrative cases; and his short essay will be found inter- 
esting reading. The style needs a careful revision: and there are many and 
serious faults, as, for instance, ** by the term ‘ fixtures’ is denoted those articles,” 
&e.; ‘in all cases, it is cautious to make mention of the fixtures in leases ;” 
‘*the court decided that case on the same principals as if it had arisen between 
grantor and grantee ;” ‘‘ trespass guare clausam (sic) fregit.” 

The typographical execution of the book is singularly tasteful and pleasing. 


The Law and Practice on Proceedings by Landlords to recover Possession of 
Demised Premises on the Non-payment of Rent, or Expiration of the Term: 
With an Appendix of Forms by Joux Townsenp. Second edition. New 
York: Baker, Voorhis, & Co. 1866. 

Practice of the District Courts of the City of New York: The Acts relative to 
the Marine Court, and an Appendix. By Sreruen H. Turnsutt. New 
York. 1867. 

In New York, more than in any other ofthe States, the very great number of 
reported cases, on all points of the law, makes digests and manuals absolutely 
necessary to the practising lawyer; and more of such works are published in 
that State than in any other. 

The two books of which the titles are here given are merely hand-books of 
practice. They contain the statutes on their respective subjects, and a summary 
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of the decided cases arising under those statutes. No great amount of scholar- 
ship or legal learning appears in either of them, nor would it be expected. 
Industry and care in compiling are the only things one looks for in books of this 
character, and Mr. Townsend and Mr. Turnbull have certainly shown these 
points. The proceedings, under the New York statutes, by landlords to recover 
possession of leased premises, not being suits in a court, but special proceedings 
before officers having only statutory powers, are subject to rules of almost 
absurd accuracy, or, at least, refinement. A convenient manual on the subject 
is for that reason more necessary than in the ordinary practice before the courts. 
No power of amendment exists anywhere; and the slightest irregularities are 
fatal, and are not cured by subsequent steps in the proceedings. The two works 
seem very necessary and very serviceable. 


Marriage in the United States. By AuGuste Caruter, Author of ‘* L’Esclavage 
dans ses Rapports avec I’ Union Americaine,” and ‘‘ Histoire du Peuple Ameri- 
cain. Les Etats Unis et ses Rapports avec les Indiens depuis la Fondation des 
Colonies Anglaises jusqu’a la Revolution de 1776.” Translated from the 
French by B. Joy Jerrries, A.M., M.D., Fellow of the Massachusetts Medi- 
cal Society; Member of the American Medical Association ; Surgeon to the 
Massachusetts Charitable Eye and Ear Infirmary; Physician to the Boston 
Dispensary. Boston: Dé Vries, Ibarra, & Co. New York: Leypoldt & 
Holt. 1867. 

ALTHOUGH it is the social, or rather perhaps the moral, aspect of the laws 
affecting marriage in this country, that is treated of by M. Carlier in the little 
volume before us, yet the subject is one on which all that can be written pos- 
sesses an interest for the legal profession. Not only as lawyers, but as the class 
which furnishes the greater and more influential number of those who in our 
State and national capitals make the laws, are we interested in the impartial 
judgment of a foreigner on the institution of marriage as it exists among us. 
In fact, it is difficult to consider the subject of marriage in a purely legal point 
of view, —to disconnect the consideration of the laws which govern and regu- 
late its inception and dissolution from the social causes from which these laws 
originate and the moral results to which their observance leads. In the present 
state of our legal lore on this topic, we do not suppose that the contribution of 
M. Carlier will be found of value to the profession, except for the general hints 
and suggestions thrown out by the author as to the tendencies of our legislation, 
and as to the state of morals among our people calling for certain changes in the 
laws. The writer is very much behind the times in his law; and his book cannot 
be relied upon at all to give even to the non-professional reader an accurate state- 
ment of the law in the United States as it exists to-day. We wish that the 
translator could have brought the statements of law down to the present time ; 
and that he had allowed himself the liberty of correcting many partial views 
of American society, which, however their grotesqneness may have secured for 
them a place in the imagination of M. Carlier, are nevertheless essentially 
exceptional, and therefore likely to give an erroneous impression when presented 
as covering the whole ground. M. Carlier’s book is suggestive enough to insure 
to the public, that, at some future day, a much better book on the same subject 
will be written. We need such a book much. The institution of marriage is 
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the great foundation of public and private morals, and we in this country have 
departed far from the traditional laws and usages of our fathers and of European 
nations. And while this is true of the country taken as a whole, it must be 
remembered, that the laws of some of the States of the Union are far in advance, 
if that is the right expression, of those of other States. It would be well worth 
while, then, for some one —not a lawyer, but a general student of history and 
of what we might call popular morality — to sketch out the changes in our laws on 
the subject of marriage, and show their influence on society and social morals in 
a much fuller and more accurate way than has been done in the book before us. 
Dr. Jeffries has shown his interest in this subject: we commend our suggestion 
to him. He has certainly translated the book with fidelity, and has preserved 
as much of the French idiom as would interest and attract without being in the 
least obscure or wearisome. 


A Digest of the Reports of the United States Courts and of the Acts of Congress, 
Srom the Organization of the Government to the year 1867. Comprising the 
Reports of the United States Supreme Court, those of the Circuit and District 
Courts, and of the various territorial and local courts established by the United 
States ; together with the leading provisions of the Statutes at Large, and 
important auxiliary information upon the National Jurisprudence. Compiled 
by Bensamiy Vaucuan and Austin Asporr. Vol. I. New York: 
Diossy & Cockcroft. 1867. 


No book is more needed, none would be more welcome to the profession, than 
a good digest of cases decided in the United States courts. These cases are 
scattered through many volumes of reports and of legal periodicals, and the 
search after them is attended with much difficulty. The experience of the 
Messrs. Abbott in preparing reports and digests, and the excellence of a great 
deal of their work, gave promise that the task which they have now undertaken 
would be well performed ; but, while the book before us contains many marks of 
their characteristic merits, it contains also many marks, we are sorry to say, 
of undue haste and of carelessness in the execution. The titles are not always 
well chosen, and are altogether too few, and the cross references are meagre 
and vague ; errors which are the less excusable, as the Messrs. Abbott had, in the 
digest prepared by Judge Curtis for his edition of the reports of the Supreme 
Court, a most admirable model. The head of ‘* Constitutional Law,” particularly, 
is very unsatisfactory. It is perhaps questionable whether it would not have been 
better to have digested the statute law in a separate work; but, if it was to be 
inserted in this, the digest ought to have been, at least, tolerably complete, which 
it is not. For instance, the important statutes on confiscation are dismissed in 
the following paragraph: ‘‘ Duty of the President to seize the property of per- 
sons of various classes engaged against the United States in the war of the 
rebellion, or aiding it, and to apply proceeds to support the army. — Act of 
July 17, 1862, 12 Stat. at L., 590; 2 Bright. 195.” The book abounds in typo- 
graphical blunders, especially in the spelling of proper names, and is printed on 
the meanest paper we have ever seen employed in a work of such magnitude and 
importance. 

If the book was the production of novices, and was less vitally important to 
the profession, we should have dwelt rather on its merits than on its defects ; but 
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the Messrs. Abbott know perfectly well the qualities of a good digest: they have 
a reputation to lose; and we trust they will take our remarks in good part, and 
make their remaining volumes such as befit themselves and their subject. 


A Digest of all the Reported Cases, both in Law and Equity, determined in the 
courts of North Carolina from the earliest period to the present year; to- 
gether with a table of the names of the cases. Prepared by Wituiam H. 
Bart ez, a Judge of the Supreme Court. In three volumes. The first and 
seeond volumes containing the law, and the third volume the equity cases. 
Raleigh: Nichols, Gorman, & Neathery. 1866. 

Tuis digest of Judge Battle’s comprises all the cases contained in the sixty- 
seven published volumes of North Carolina Reports. ‘Till 1828 the North 
Carolina decisions were collected in one series; since that time the Equity cases 
have been published separately; but in this digest the equity cases, since the 
commencement of the reports, have been placed by themselves in a third 
volume. 

The only satisfactory test of a digest is its constant use in practice. To this 
test we have not put the present volumes; but, as far as we can judge by looking 
over them, the work seems to be well done. The points decided are neatly and 
clearly expressed ; there is none of that cumbersome display of common learning 
which disfigures so many modern digests ; and that humble but invaluable part of 
a good digest, a full system of cross references, is thoroughly carried out. 

The book will of course be indispensable to every lawyer practising in North 
Carolina, and more than ordinarily useful elsewhere; for the jurisprudence of 
North Carolina has kept closer to the old common law, and has been less affected 
by local statutes and usages than in perhaps any other State. 

Judge Battle has done wisely in not following the advice of some friends that 
he should omit all cases relating to slavery. Selected or expurgated digests are 
poor things except for temporary use ; and the institution of slavery has played 
altogether too large a part in the jurisprudence of North Caroliria to be totally 


excluded from such a digest as this, which is not only a statement, but a history 
of the law. 


A Digest of New York Statutes and Reports, from July, 1863, to January, 1867. 
By Bensamin Vaucuan Appotr and Austin Being the second 
supplement to Abbott's New York Digest. New York: Baker, Voorhis, & 
Co. 1867. 

Tne New York Digest by the Messrs. Abbott, in five volumes, brought the 
law down to 1860; a supplemental volume continued it to 1863; and the present 
volume contains every thing published up to January, 1867. The following 
reports have furnished the matter for this second supplement: New York 
(Court of Appeals) Reports, vols. 25-33; Barbour’s Supreme Court Reports, 
38-45; Abbotts’ Practice Reports, 16-19; Abbotts’ Practice Reports (New 
Series), 1; Howard's Practice Reports, 25-31; Bosworth’s New York Superior 
Court Reports, 8-10; Daly’s New York Common Pleas Reports, 1; New York 
Surrogate Reports (1 Redfield), 5; Parker's Criminal Reports, 5. In all thirty- 


one volumes. 


A considerable part of the cases reported in these thirty-one volumes are the 
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decisions of tribunals whose opinions seem hardly worth preservation in a per- 
manent form: but, as they have been reported, they must of course be digested ; 
and the known thoroughness and accuracy with which the Messrs. Abbott have 
accomplished their difficult task in the prior volumes of the New York digest 
give assurance that the present volume is equally well executed. At the head of 
each title are placed references to the same title and its subdivisions in the prior 
volumes, which, in fact, makes this a sort of index to the whole work, and greatly 
facilitates the labor of examination. Evident care has been spent on that impor- 
tant, but too often neglected part, of a digest, the table of ‘* Cases Criticised ; ” 
and the novel title of ‘‘ Definitions” is a happy idea. The general system of 
classification is one whose excellence has been tested by the experience of the 
earlier volumes, and the typographical arrangements are well suited to promote 
convenience of reference. If we were disposed to find fault, we might say that 
the learned compilers have sometimes yielded to that besetting temptation of 
digest makers, to make the head ‘‘ Evidence” a sort of omnium gatherum for 
what has been found troublesome to place elsewhere. 

There is one thought which cannot fail to strike the reader in looking over 
this book. Here is a volume of seven hundred and four pages, — large, double- 
columned pages, — and all to contain an index to the reports of a single State for 
the space of three years and a half. When, in addition, we consider the re- 
ports of the other thirty-six States, the reports of cases in the Federal courts, 
and the reports of cases decided in Great Britain, Ireland, and the British colo- 
nies, the amount of new matter furnished yearly to the student of the common 
law is positively appalling. To be sure, many of these reports contain little of 
value to any one out of the immediate jurisdiction of the tribunal whose decisions 
they record; but yet any volume of law reports may contain something which 
either directly or by way of analogy, bears on any question to be investigated. 

Some plan will have to be devised, and that before long, to present the law 
of the land, different from that which has obtained since the time of the Year 
Books ; and the appointment in England of a commission to consider the possi- 
bility of digesting the law is a first step in this direction. Proof of the feasibility 
of such a digest would make a great epoch in the history of the common law. 


The Law Reports. Equity Cases before the Master of the Rolls and the Vice 
Chancellors. Edited by G. W. Hemmina, Barrister at Law. Vol. I. 1865- 
66. 29 Vict. Philadelphia: T. & J. W. Johnson & Co. 1867. 

Tuis is the first complete volume yet published of the American reprint of the 
new English Law Reports. It comprises those cases before Lord Romilly, M.R., 
and Vice Chancellors Kindersley, Stuart and Wood, which were published in the 
monthly parts from January to May, 1866. Those decided in the same courts, 
and published in the remaining months of last year, will form another volume. 
The cases heard in the appellate chancery court before the Lord Chancellor and 
the Lords Justices will be comprised in one other. So that all decisions in the 
English Equity Courts, published during the year 1866, will (with the exception 
of the final appeals heard in the House of Lords) be contained in three volumes. 
All the cases in this volume were included in the English Digest of the American 
Law Review for October, 1866. 

Much of the law here reported turns on the interpretation of statutes, and 
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therefore is not directly applicable out of England: but similar statutes in pari 
materia will often be found to have been enacted in the United States; and the 
recent passage of a general bankrupt law, with a provision for the substitution 
of creditors’ trust deeds, raises into importance a vast number of English de- 
cisions on bankruptcy, composition deeds, and kindred topics. We have little, 
to be sure, that corresponds with the winding-up acts for limited companies ; and, 
from the amount of litigation to which they give rise, the English legislation on 
this matter seems to be an unfortunate experiment, that we trust will not be re- 
peated in this country. 

Among the more interesting cases in this volume are The Manchester School 
Case, p. 55, The Berkhampstead School Case, p. 102, and Hoare v. Osborne, 
p. 585, all on the law of charitable trusts; Kelly v. Morris, p. 697, on copyright 
in a directory; Western v. MacDermot, p. 499, Clements v. Welles, p. 200, 
and Mitchel v. Steward, p. 541, on covenants binding land in equity; Wilson's 
Trusts, on the conflict of laws as affecting legitimacy ; and several cases on the 
construction of wills. 

In looking over a volume of English reports, one cannot fail to notice the very 
unequal distribution of practice among the bar, and how large a proportion of 
the business seems to be concentrated in the hands of'a few leaders. Thus, in the 
present volume, of the cases before the Master of the Rolls, Mr. Selwyn appears 
in more than a half, and Mr. Baggally and Mr. Hobhouse each in more than a 
quarter; in Vice Chancellor Wood's court, Mr. Rolt (now Attorney General) 
was retained in half the cases and Mr. G. M. Giffard in a third; while of the 
eighteen cases decided by Vice-Chancellor Stuart, Mr. Bacon took part in thir- 
teen, and Mr. (now Vice-Chancellor) Malins in fifteen. And when we take into 
account that barristers are debarred from attorneys’ work, which furnishes young 
lawyers in America with so large a portion of their business, the stories of the 
struggles and sufferings of young barristers in England become easily credible. 

We cannot close without again urging on the publishers, who, by their prompt 
re-issue of these reports are conferring such a benefit on the profession, to re- 
consider their determination not to republish the appellate series. Were it only 
for the sake of rendering the American edition of the Law Reports complete, it 
would seem worth while to join the appellate series to the others. But, in fact, 
this series contains cases of the highest importance. In the first volume, for 
instance, of the House of Lords’ cases, which is just finished, is the case of 
Mersey Docks Trustees v. Gibbs, p. 93, a very important discussion on the 
liability of corporations for misfeasance or nonfeasance of their servants. Martin 
v. Holgate, p. 175, settles a point on which there has been great conflict of 
authority, viz., that if a legacy is given to A., and in case of his death to his 
children, and both A. and his children die before the period of distribution, the 
representatives of the children take ; and in Williams v. Bayley, p. 200, the sup- 
pression of a prosecution as the consideration of a contract is fully examined. 
The cases are more thoroughly and elaborately argued and discussed in the 
House of Lords than in any other English courts; and the leading arguments 
and opinions scattered through the volumes of Clark and Finelly and the House 
of Lords’ Cases are mines of learning on the topics of which they treat. We 
hope that the Messrs. Johnson will conclude not to omit so valuable a part of 
the Law Reports from the American edition. 
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Reports of Cases determined in the Supreme Court of the State of California. 
By Cuartes A. Tuttrie. Vol. XXX. Sacramento: O. M. Clayes & Co. 
1867. 


Tue history of California is a history of marvellous phenomena, and not the 
least marvellous is the history of its jurisprudence. Less than twenty years ago, 
the common law was unknown on the Pacific coast; and to-day we find the 
Supreme Court of California holding it with a comprehensive grasp, and admin- 
istering it with an ability decidedly superior to that shown by the tribunals of 
many much older communities. 

The cases depending on Mexican titles are of little value outside of the State, 
and of course there are in this, as in every other book of reports, many cases 
turning on points of local practice; but, with these exceptions, the volume before 
us is of general interest. Even the cases on mining claims, though the subject- 
matter of them is peculiar to California, are highly instructive, as showing the 
adaptability of the old principles of law to a novel state of circumstances. The 
volume did not reach us in time for its employment in the Digest of State Reports 
in this number of the American Law Review: we shall avail ourselves of itin 
the next. We will notice, however, one case here: in Sherman v. Story, p. 253, 
it was held, that neither the journals of the legislature, nor the bill as originally 
introduced, nor the amendments attached to it, nor parol evidence, could be 
received, in order to show that an act of the legislature, properly enrolled, 
authenticated, and deposited with the secretary of state, either did not become 
a law in accordance-with the prescribed forms, or’ did not become a law as 
enrolled. 


The Ley Hipotecaria of Spain, or Law on the Inscription of Titles to Immovea- 
ble Property ; Deeds and Preventive Annotations affecting the same; Decrees 
respecting Legal Incapacity, Absent Parties, &c.; and also Provisions for 
giving effect in Spain to Deeds executed in Foreign Countries and to the 
Judgments of Foreign Courts. Translated and edited by WitttaM Gratry, 
Notary Public, London. To which are added translated extracts from the 
works referred to in the text, and a glossary of Spanish terms therein used. 
London: H. Sweet. 1867. 

By the law promulgated Feb. 8, 1861, was established in Spain the present 
system of creating and registering what would be called in the common law mort- 
gages, easements, rights of dower, trusts, and liens affecting real estate. The law 
is surprisingly minute and elaborate in its provisions for recording the various 
classes of titles. The present work contains an exact translation of the text of the 
law. The terms of an unfamiliar system of jurisprudence always sound harsh and 
pedantic, but it is the safest plan to translate literally, as Mr. Grain has done, 
even at the expense of harmony, rather than by a necessarily inexact periphrasis. 
The meanings of the technical phrases employed in the law, and of several other 
common Spanish legal terms, are given in a glossary, which will be found to the 
general reader the most useful part of the work. The sections on the effect of 
foreign judgments in Spain, and of the evidence necessary to authenticate them, 
are also important; and to the student of comparative jurisprudence the whole 
law will repay a careful perusal. 
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Third Annual Report of the Board of State Charities of Massachusetts, to which 
are added the Reports of the Secretary and the General Agent of the Board. 
January, 1867. Boston: Wright & Potter. 1867. 

To all interested in those very important topics of law reform concerning 
pauperism, insanity, and crime, this carefully prepared volume will be found 
most useful and most interesting. The statistics, it is true, are mainly confined 
to the public institutions of Massachusetts, but frequent reference is made in the 
text to similar establishments in other communities. The questions which so 
vitally interest all our Northern and Western States, relating to foreign emigra- 
tion, are illustrated by sound reasoning and ascertained facts. Many valuable 
suggestions on the subject of prison discipline will be found. 

As a whole, the book is doubtless calculated more for those who make the 
laws than for those who apply them, whether at the bar or on the bench; and 
any full examination of the social and political topics suggested and discussed 
would be out of place in a magazine of a strictly legal character. But we can 
heartily recommend this report as containing a careful and accurate statement of 
many facts regarding these important subjects, and its suggestions and recom- 
mendations are worthy of all attention. 


Digest of the Statutes of the United States, prescribing Duties on Imports, in 
force April 1, 1867. By Lewis Heyt, of the Treasury Department. Bos- 
ton: Little, Brown, & Co. 1867. pp. 56. 

Tuts digest is uniform in size and appearance with the authorized edition of 
the Statutes of the United States. The compiler truly says in his brief preface : 
‘*Our duty laws were hidden away in a confused mass of obsolete and repealed 
matter;” and we may add, that those persons who have prepared tariff lists 
have generally not followed the wording of the statutes, but have put what they 
supposed to be the meaning of the laws into a form and arrangement of their 
own, thus giving a large opportunity for error and mistake. Nothing is of any 
real value as giving the substance of statute law but the words of the statutes 
themselves; and though the ordinary tables may be convenient enough for the 
transaction of daily business, yet, when a serious question arises, the merchant 
or custom-house officer will do well to refer to Mr. Heyl’s pamphlet. Of course, 
a digest like this is worse than worthless without a very full and very accurate 
index; but the index here seems to be both full and accurate, and the work 
deserves the recognition that all conscientious and faithful labor, however hum- 
ble, should receive. 


Trial by Impeachment. By Turopore W. Dwicut. Reprinted from the 

American Law Register for March, 1867. 

Tuts essay by Professor Dwight is the fullest discussion of the subject of trial 
by impeachment under the Constitution of the United States which has ap- 
peared. The subject is not one which has been often treated of at length, except 
by counsel in trying and arguing those exciting cases which have at different times 
arisen under this provision of the national and state constitutions. Mr. Dwight 
has writtgn in a dispassionate tone and from the stand-point of a lawyer; and he 
has done much to relieve the question from the obscurity which has hitherto en- 
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veloped it, and to illustrate the more important points by citations of the great 
State trials in England and America. We are glad that the pamphlet has been 
reprinted, and regard it as a valuable contribution to constitutional law. 


Argument for Defendant, on the Trial of Edward Bartlett for Murder, including 
Argument on motion to discharge the Prisoner, by Joun Hattum. 1867. 


Tus argument in defence of Bartlett, indicted for the murder of James 
Obanion, on the evening of Dec. 24, 1862, in Shelby County, ‘Tennessee, gives 


a vivid picture of the guerilla warfare which harassed the border during the 
rebellion. 


A Treatise on the Law of Bankruptcy and Insolvency. By Francis Hituiarp. 
Second edition, embracing the Bankrupt Act of 1867. Philadelphia: J. B. 
Lippincott & Co. London: Triibner & Co. 1867. 

TueERE is no difference between this edition and that published three or four 
years ago, except in the addition of the new bankrupt law. If that law remains 
a permanent enactment, there must ultimately be some text-book based on its 
special provisions and the adjudications under it; but, till that time arrives, a 
carefully prepared work on the general law of bankruptcy, such as Mr. Hilliard’s, 


will, we apprehend, be found more useful than any book hastily improvised for 
the occasion. 


The United States Bankrupt Law of 1867, together with the Household and 
Homestead Exemption Laws of the several States. Arranged by Clinton 


Rice. New York. 1867. 

United States Bankrupt Law, 1867; Embracing also the Household and Home- 
stead Exemption Laws of the North-western States. Arranged by Joun J. 
McKixnon. Chicago: E. B. Myers & Chandler. 1867. 


SEVERAL editions of the new bankrupt law have been already issued. Those 
whose titles are here given will be found well printed and convenient. 


The Law of Remedies for Torts or Private Wrongs. By Francis Hrurarp. 
Boston: Little, Brown, & Co. 1867. 


WE have received this book just as we were going to press, and have had 
time to give it only a hurried examination. It forms a supplement to the learned 
author’s well-known book on the Law of Torts, though it is so arranged as to 
be used independently of that work. The author has given the full course of 
proceedings only in those suits where property is specifically claimed, viz., re- 
plevin, real actions, and ejectment; but he has gone at length into the questions 
of pleading, evidence, and damages in all actions for torts. While, as Mr. 
Hilliard says in his preface, ‘the general rules of pleading, evidence, and 
damages, are the same with reference to torts and contracts,” he has given a 
special character to his book by confining the illustrations ‘‘ upon which,” as he 
justly remarks, ‘‘ the point of a rule often depends,” strictly to torts. 

The reader will find in Mr. Hilliard’s book a great number of authorities, 
collected with industry and care, which he will hardly be able to find anywhere 
else in so small and commodious a compass. The forms and precedents at the 
close of the volume will be found convenient in practice. 
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The Western Jurist. For April, 1867. Des Moines. 


Tus number contains an article on Bills of Attainder, and several interesting 
decisions, especially a most curious case, Scott v. Thompson, in the Supreme 
Court of Iowa, arising out of the Mormon delusion. The number also com- 
prises abstracts of recent decisions in Illinois and Iowa. 


The American Law Register. For March and April, 1867. Philadelphia. 

Tue March number contains Professor Dwight’s article on Impeachment, 
which has since been republished in a separate pamphlet. 
The Law Times. The Journal of the Law and the Lawyers. London. 


Tus excellent weekly is the best source for obtaining the latest English law 
intelligence and gossip. The reports which accompany it contain many nisi 
prius and other decisions which do not find their way into the regular reports. 


Pittsburgh Legal Journal. Pittsburgh. 
Legal Intelligencer. Philadelphia. 
The Internal Revenue Record and Customs Journal. A Weekly Register of 


Official Information on Internal and Customs Revenue. 


Tue sudden rise of our system of Internal Revenue, and the new questions to 
which it daily gives birth, demand a periodical like this, which seems to be very 
well conducted. Each number contains official decisions of the Treasury De- 
partment, and a judicial opinion of some of the United States courts. 


The New York Daily Transcript. 


Tuts daily newspaper is mainly devoted to local legal advertising and intelli- 


gence; but each paper contains one or more interesting decisions at full length, 
generally from the New York or English courts. 


The Upper Canada Law Journal and The Local Courts and Municipal Gazette. 
For March and April, 1867. Toronto. 


The Lower Canada Law Journal. For March, April, and May, 1867. Mon- 
treal: 1867. 


Tue April and May numbers contain a report of the proceedings in the 
Ramsay contempt case. 


LIST OF NEW LAW BOOKS. 


A LIST OF NEW LAW BOOKS PUBLISHED IN ENGLAND AND 
AMERICA SINCE APRIL, 1864. 


Abbott’s National Digest (Reports and Statutes). Vol. 1. Roy. 8vo, sheep, $7.50. 
Diossy & Cockcroft, New York. 

Amendments to the Internal Revenue Law, approved March 4, 1867. 8vo, paper, 25 
cents. Baker, Voorhis, & Co., New York. 

Austin’s Sanitary Act, 1866. With notes by Hardwicke. 8vo, 6s. J. Nicholls, 
London. 

Bankrupt Law (The), passed 1867. With Marginal Notations and References. 8vo, 
paper, 25 cents. American News Company. 

Bankrupt Law (The), passed March, 1867. 8vo, paper, 25 cents. Baker, Voorhis, & 
Co., New York. 

Bigg’s General Railway Acts, 1830-66. 12mo, cloth, 12s. Waterlow, London. 

Bouvier’s Law Dictionary. Eleventh edition, revised, improved, and enlarged. 2 
vols. 8vo, sheep, $10. G. W. Child, Philadelphia. 

Brewer’s Maryland Reports. Vol. 22. 8vo, sheep, $6. W. K. Boyle, Annapolis, 
Md. 

Browne’s Treatise on the Limited Liabilities’ Company’s Act of 1862. 8vo, cloth, 21s. 
Stevens & Haynes, London. 

Coldwell’s Tennessee Supreme Court Reports. Vol. 1. 8vo, sheep, $12. E. C. 
Mercer, Nashville. 

Cookson’s Historical Method of studying English Law. A Lecture. 8vo, paper, 1s. 
Ames, London. 

Cooley’s Digest of the Reported Cases contained in the Michigan Reports. 8vo, sheep, 
$5. Ann Arbor, Mich. 

Eldridge’s Bankrupt Act. With notes, digest, and index. 8vo, paper, 50 cents. 
J. F. Potter & Co., Philadelphia. 

Field, Dunn, & Biddle’s Forms, &c., of Pleadings and Proceedings, pt. 1. 8vo, 16s. 
Stevens & Sons, London. 

Gholson & Okey’s Digest of Ohio Reports. Vols. 1-20. Roy. 8vo, sheep, $10. 
R. Clarke & Co., Cincinnati. : 

Glenn’s Louisiana Annual Reports. Vol. 18. Roy. 8vo, sheep, $15. Bloomfield & 
Steel, New Orleans. 

Hadley’s New Hampshire Supreme Court Reports. Vol. 46. 8vo, sheep, $5. R. W. 
Sanborn & Co., Concord. 

Harmon’s Manual of Pension, Bounty, and Bounty Land Laws. 8vo, cloth, $2.50. 
Washington, D.C. 

Harrison’s Supreme Court Reports of Indiana. Vol. 25. 8vo, sheep, $6. Douglas 
& Conner, Indianapolis. 

Harwood’s Law and Practice of United States Naval Courts-martial. 8vo, sheep, 
$4.50. Van Nostrand, New York. 

Heyl’s Digest of the Statutes of the United States; Prescribing the Rates of Duties 

on Imports, in force April 1, 1867. 8vo, sewed, 75 cents. Little, Brown, & Co., 

Boston. 
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Hill’s Manual of the Law of Fixtures. 8vo, one-half sheep, $1.50. Baker, Voorhis, 
& Co., New York. 

Hilliard’s Treatise on the Law of Bankruptcy and Insolvency. Second edition, em- 
bracing the Bankrupt Act of 1867. 8vo, sheep, $5. Lippincott & Co., Phila- 
delphia. 

Hilliard’s Law of Remedies for Torts or Private Wrongs. 8vo, sheep, $7.50. Little, 
Brown, & Co., Boston. 

Holt’s Admiralty Court Cases on the Rule of the Road. 8vo, cloth, 10s. 6d. ~ Max- 
well, London. 

Houck’s (Louis) Treatise on the Mechanics’ Lien Law in the United States. 8vo, 
sheep, $3.50. Callaghan & Cutler, Chicago. 

James’s Handy Book on the Law of Salvage. 12mo, cloth, 5s. H. Sweet, London. 

James’s Bankrupt Law of 1867, with notes and decisions. 8vo, cloth, $3.50; sheep, 
$4.50. Harper Brothers, New York. 

Leake’s Elements of the Law of Contracts. 8vo, cloth, 22s. Stevens & Sons, 
London. 

Ley Hipotecaria (The) of Spain ; or Law on the Inscription of Titles to Immovable 
Property. Translated and edited by William Grain. 8vo, cloth, 10s. Sweet, 
London. 

Lumley’s Poor Law Election Manual. Third edition. 12mo, 5s. Shaw & Sons, 
London. 

Myer’s Code of Practice in Civil and Criminal Cases for the State of Kentucky. 
8vo, sheep, $7.50. R. Clarke & Co., Cincinnati. 

Nott & Huntingdon’s Cases decided in the Court of Claims of the United States, 
1863-4-5. With the Rules of Practice and the Acts relating to the Court. 8vo, 
sheep, $5. W.H. & O. H. Morrison, Washington, D.C. 

Pennsylvania State Reports. Vol. 51. (Smith, vol. 1.) 8vo, sheep, $5. Kay & 
Brother, Philadelphia. 

Pipon & Collier’s Manual of Military Law. Third edition. 12mo, cloth, 5s. W. 
Clowes & Son, London. 

Redfield on Railways. Third edition. 2 vols. 8vo. $15. Little, Brown, & Co., Boston. 

Shepherd’s Alabama Reports. Vol. 38. 8vo, sheep, $7.50. Barrett & Brown, Mont- 
gomery, Ala. 

Sherwood’s Manual of Legal Study for the Use of Students. 8vo, sewed, 50 cents. 
Baker, Voorhis, & Co., New York. 

Smethurst’s Treatise on the locus standi of Petitioners against Private Bills in Parlia- 
ment. Second edition. 12mo, cloth, 7s. 6d. Stevens & Haynes, London. 

Smith’s Law of Nuisances and Sewerage. Fourth edition. 12mo, cloth, 10s. Sweet, 
London. 

Smith’s Handy Book of the Law of Public Meetings. Second edition. 12mo, Is. 
E. Wilson. 

Smyth’s Handy Book of the Law of Shipping. 12mo, cloth, 2s. E. Wilson, Lon- 
don. 

Townsend’s Law and Practice on Proceedings by Landlords to recover possession 
of Demised Premises on Non-payment of Rent, &c. Second edition. 12mo, 
boards, $2. Baker, Voorhis, & Co., New York. 

Turnbull’s Practice of the District Courts of the State of New York. Acts relative 
to Marine Court. Second edition. 12mo, half sheep, $2. Baker, Voorhis, & 
Co., New York. 

United States Revenue Laws as in Force in 1867. 8vo; paper, 75 cents. Baker, 
Voorhis, & Co., New York. 
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United States Statutes at Large and Treaties passed at the Second Session of the 
Thirty-ninth Congress, 1866-67. Roy. 8vo, paper, $2. Little, Brown, & Co., 
Boston. 

Vroom’s New Jersey Supreme Court Reports. Vol. 1. 8vo, sheep, $5. Hough & 
Yard, Trenton, N.J. 

Webster’s Parliamentary Costs, Private Bills, Election Petitions. Third edition. 
Post 8vo, cloth, 21s. 

Wedgewood & Homans’s Law Manual for Notaries Public and Bankers. 8vo, sheep, 
$6. Bankers’ Magazine Office, New York. 

Williams’s Treatise on the Law of Executors and Administrators. Sixth edition. 2 
vols. Roy. 8vo, cloth, 75s. Stevens & Haynes, London. 


SUMMARY OF EVENTS. 


SUMMARY OF EVENTS. 


UNITED STATES. 


Tue Reconstruction AND THE SUBSEQUENT SuITs IN THE SUPREME 
Court. — At the close of the session of 1866-7, Congress passed over the Presi- 
dent’s veto a sweeping measure for the reconstruction of the late rebel States 
upon the basis of universal suffrage, and providing for military government 
meanwhile. We shall not now dwell upon this law. 

After the appointment of the military commanders under this bill, suits were 
brought by the States of Georgia and Mississippi in the Supreme Court of the 
United States, to procure by injunction a judgment upon its constitutionality. 
In the first suit, which was brought against the President, the commander-in-chief 
and other executive and military officers, after argument by Mr. O’Conor for the 
plaintiffs, and the Attorney General for the defendants, the bill was dismissed, 
as might have been expected, as it was too clear for grave question, that the 
Supreme Court could not control in this manner the action of a co-ordinate 
department of the government. Afterwards, the second case was argued on a 
bill against the commanding general of the district. This also was dismissed, 
but the court postponed delivering an opinion till next term. 


Tue Sratutes at Lance. — The authorized edition of the Statutes at Large 
and Treaties of the United States, passed at the second session of the thirty- 
ninth Congress, 1866-7, edited by Hon. George P. Sanger, has made its ap- 
pearance. 

Passing over the acts, of a public character, which owe their origin more or 
less directly to the present political situation, the most important enactment of 
the session is the Bankrupt Law, the general provisions of which are undoubtedly 
by this time well known to most of our readers, and especially to that large 
class of them who have ineffectually applied for the post of register in bank- 
ruptey. There were few other laws passed which are of interest to the profes- 
sion generally. Among those few is the repeal of the stamp duty on all judicial 
writs, and also on letters of administration, probate bonds, &c., where the estate 
to be administered is less than a thousand dollars (p. 475). The Act of Feb. 5, 
1867 (p. 385), gives additional power to the United States courts to issue writs 
of habeas corpus ; and the Act of March 2, 1867, provides that all restrictions, 
&c., upon imprisonment for debt, existing by the laws of a State in any district, 
shall be applicable to process from courts of the United States within the same 
district. 

‘The last part of the volume contains the usual number of treaties between 
the United States and White Hair, Little Bear, Black Kettle, Seven Bulls, Yel- 
low Rabbit, Big Head, and other Indian chiefs. 
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Jerrerson Davis.— This State prisoner was brought by habeas corpus 
before the Circuit Court, at its recent session at Richmond, and, the government 
not being prepared to proceed with the trial, was released on bail. It was 
natural that the discharge of so prominent a leader in the late rebellion — one 
whose political creed and whose executive abilities inflicted such terrible evils on 
the country — should have caused no small feeling of indignation in the minds 
of a large part of the community. But it was so: certain that the government 
had no intention of bringing him to trial, and the issue of such a trial at Rich- 
mond, with any jury impartially selected, was so problematical, that it may well 
be questioned whether the discharge of Mr. Davis was not the best way of 
solving the difficulty. At all events, it is a question of political policy: the 
executive government cannot be compelled to prosecute a man, if it judges that 
the public interests do not require it. The laws of the land purposely and 
wisely leave a very large discretion to the prosecuting officers in this respect. 


ImpracuMENT. — It is understood that the Judiciary Committee of the House 
of Representatives will report that there is no ground for impeaching the Presi- 
dent. This decision will meet with the general approval of the thinking public. 
We by no means agree with Lord Macaulay, that impeachment is a cumbersome 
and useless weapon in these times; on the contrary, we think the trial of Lord 
Melville, in 1806, under the presidency of Lord Erskine, demonstrated that, 
properly conducted, it can be made, even in England, a most serviceable method 
of vindicating public justice in the case of official offenders; and here it will 
probably be a far more simple and effective remedy. But it is, at the same time, 
the most solemn proceeding known to our laws; and the necessity, that, from 
beginning to end, it should be conducted with the deepest feeling of responsi- 
bility and with entire honesty of purpose, is greater than in any other prosecu- 
tion. We do not wish to question the honesty of those who have advocated the 
impeachment of the President; but, whether purposely or unintentionally, it 
cannot be denied that the question has become a party one, and therefore we 
are glad that it has been settled as it has been. 


Recisters or Bankrurtcy. — The Chief Justice has appointed most of these 
officers under our new Bankrupt Law, and the appointments seem to be gen- 
erally approved. 


District JupGe 1s New York. — The increased duties which the Bank- 
rupt Law will give to the office has caused the venerable Samuel Rosseter Betts 
to resign the office of Judge of the United States District Court for the Southern 
District of New York, after more than forty years of distinguished service. 
Judge Betts was at one time in Congress, and afterwards, we believe, a district 
judge under the old judicial system of New York. He was appointed to the 
office he has just resigned in December, 1826, by President John Quincy Adams, 
his principal competitor being the illustrious commentator on American law, 
James Kent. Judge Betts has gained high distinction as an admiralty lawyer and 
jurist, and retires with the good-will and respect of the profession. He was a 
brother-in-law of the late Judge Dewey of Massachusetts. 

The President has appointed Mr. Samuel Blatchford, the distinguished prac- 
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titioner in the United States courts in New York, to be Judge Betts’s successor. 
The selection meets with general approval. 


Tue first circuit court held in one of the rebel States by a judge of the 
Supreme Court of the United States, was opened at Raleigh on the 6th of June 


by the Chief Justice. His Honor, at the opening of the court, addressed the 
bar as follows: — 


“GENTLEMEN OF THE Bar,— Before proceeding to the regular business, I think 
it proper to address a few observations to you. For more than four years, the courts 
of the Union were excluded from North Carolina by rebellion. When active hostili- 
ties ceased in 1865, the national military authority took the place of all ordinary civil 
jurisdiction, or controlled its exercise. All courts, whether Siate or national, were 
subordinated to military supremacy, and acted, when they acted at all, under such 
limitations and in such cases as the commanding general, under tlie direction of the 
President, thought fit to prescribe. Their, process might be disregarded and their 
judgments and decrees set aside by military orders. Under these circumstances, the 
justices of the Supreme Court allotted to circuits which included the insurgent 
States, abstained from joining the district judges in holding circuit courts. Their 
attendance was unnecessary, for the district judges were fully authorized by law to hold 
circuit courts without the justices of the Supreme Court, and to exercise complete 
jurisdiction in trial of all criminal and almost all civil cases ; and their attendance was 
unnecessary for another reason: military tribunals at that time and under existing 
circumstances were competent to the exercise of all the jurisdiction, criminal and 
civil, which belongs under ordinary circumstances to the civil courts. Being un- 
necessary, the justices thought their attendance would be improper and unbecoming. 
They regarded it as unfit in itself and injurious in many ways to the public interests, 
that the highest officers of the judicial department of the government should exercise 
their jurisdiction under the supervision and control of the executive department. At 
length, however, military control over the civil tribunals was withdrawn by the Presi- 
dent; the writ of habeas corpus, which had been suspended, was restored ; and military 
authority in civil matters abrogated. This was effected mostly by the proclamation 
of April, 1866, and partly by the proclamation of Aug. 20, 1866. These proclama- 
tions re-instated the full authority of the national courts in all matters within their 
jurisdiction. The justices of the Supreme Court are expected to join the district 
judges in holding circuit courts during the interval between the terms at Washington. 
On the 23d of July, 1866, however, an act of Congress reduced the number of circuits, 
and changed materially the districts of which the southern circuits were composed, 
without waiting or providing for an allotment of the members of the Supreme Court 
to new circuits, and without such allotment the justices of that court have no circuit 
jurisdiction. The effect of that act, therefore, was to suspend the authority of the 
justices to hold circuit courts in the altered circuits. ‘This suspension was removed 
by the Act of March 2, 1867, by which the new allotment was authorized. Under 
this act, the justices of the Supreme Court have again been assigned to circuit dis- 
tricts. The Chief Justice has been allotted to hold, with district judges, the national 
court in the circuit in which the district of North Carolina is made « part. I am 
here therefore to join my brother, the District Judge, in hplding the circuit court for 
this district. It is the first circuit court held in any district within the insurgent 
States at which a justice of the Supreme Court could be present without disregard 
of superior duties at the seat of government or usurpation of jurisdiction. The 
associate justices allotted to the other southern circuits will join in holding courts at 
the regular terms prescribed by law, and thus the national civil jurisdiction will be 
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fully restored throughout the Union. _It is true that military authority is still exer- 
cised within these southern circuits, but not now, as formerly, in consequence of the 
disappearance of local authority, and in supervision or control of all tribunals, whether 
State or national. It is now used under acts of Congress, and only to prevent illegal 
violence to personal property, and to facilitate the restoration of every State to equal 
rights and benefits in the Union. This military authority does not extend in any 
respect to the courts of the United States. 

“Let us hope that henceforth neither rebellion, nor any other occasion for the 
assertion of any military authority over the courts and justices; will hereatter suspend 


the due course of judicial administration by the national tribunals in any part of the 
republic.” 


Supreme Court. — Two highly important cases have been decided at Decem- 
ber Term, 1866, of the Supreme Court. The Moses Taylor and The Steamboat 
Ad. Hine v. Trevor. The question in both related to the admiralty jurisdiction of 
the State courts: it is certainly singular, as the court remark, that the question 
has never been presented to the Supreme Court before. There has been great 
difference of opinion in the profession on the subject. The court hold that the 
admiralty jurisdiction of the Federal courts is exclusive of the State courts. 
We have not seen the report of the case of The Moses Taylor; of the case of 
The Steamboat Ad. Hine v. Trevor we have a newspaper report. The opinion 
was delivered by Mr. Justice Miller. The steamboat Ad. Hine had been pro- 
ceeded against in rem, under State laws, to satisfy damages caused by her coming 
in collision with another vessel. On writ of error to the Supreme Court of 
Towa, it was held by the United States Supreme Court that the State court had 
no jurisdiction. To the objection that the Iowa statute may be fairly construed 
as coming within the clause of the ninth section of the Act of 1789, which 
‘* saves to suitors in all cases the right of a common law remedy where the com- 
mon law is competent to give it,” the court say : — 


“But the remedy pursued in the Iowa courts, in the case before us, is in no sense 
a common law remedy. It is a remedy partaking of all the essential features of an 
admiralty proceeding in rem. The statute provides that the vessel may be sued and 
made defendant without apy proceeding against the owners, or even mentioning their 
names. That a writ may be issued and the vessel seized on filing a petition similar 
in substance to a libel. That, after a notice in the nature of a monition, the vessel 
may be condemned, and an order made for her sale, if the liability is established for 
which she was sued. Such is the general character of the steamboat laws of the 
Western States. 

“While the proceeding differs thus from a common law remedy, it is also essen- 
tially different from what are in the*West called suits by attachment, and in some of 
the older States foreign attachments. In these cases, there is a suit against a personal 
defendant by name, and because of inability to serve process on him on account of 
non-residence, or for some other reason mentioned in the various statutes allowing 
attachments to issue, the suit is commenced by a writ directing the proper officer to 
attach sufficient property of the defendant to answer any judgment which may be 
rendered against him. This proceeding may be had against an owner or part owner 
of a vessel, and his interest thus subjected to sale in a common law court of the State. 

“ Such actions may also be maintained in personam against a defendant in the com- 
mon law courts, as the common law gives; all in consistence with the grant of admi- 
ralty powers in the ninth section of “the Judiciary Act. 
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“But it could not have been the intention of Congress, by the exception in that 
section, to give the suitor all such remedies as might afterwards be enacted by State 
statutes ; for this would have enabled the States to make the jurisdiction of their 
courts concurrent in all cases by simply providing a statutory remedy for all cases. 
Thus the exclusive jurisdiction of the Federal courts would be defeated. In the Act 
of 1845, where Congress does mean this, the language expresses it clearly ; for, after 
saving to the parties in cases arising under that act a right of trial by jury and the 
right to a concurrent remedy at common law, where it is competent to give it, there 
is added ‘any concurrent remedy which may be given by the State laws where such 
steamer or other vessel is employed.’ ” 


Court or Crams.— Dorsheimer v. The United States. A large amount 
of distilled spirits was seized on information furnished by officers of the internal 
revenue. Judicial proceedings were instituted to have the spirits forfeited for 
violation of the Internal Revenue Law. During the pendency of the suit and 
before condemnation, the Commissioner of the Internal Revenue, with the ap- 
proval of the Secretary of the Treasury, compromised the case, the claimants of 
the property paying the amount of taxes due on the spirits and a specific sum 
as penalty. Held, (1) that the compromise was authorized by the Act of June 
30, 1864, § 44; (2) that it was lawful to make the payment of taxes due the 
United States a part of such compromise; (3) that the amount so received for 
duties on such compromise was not reserved as a forfeiture out of the property, 
but paid as a tax, and the informers were not entitled to participate in such sum. 
Nort, J., dissenting, the informers were entitled. — Internal Revenue Record for 
May 18 and May 25, 1867. 


IOWA. 


Tue April number of the Western Jurist contains a report of the case of 
Scott v. Thompson, recently determined in the Supreme Court of the State of 
Iowa, — a singular case arising out of the Mormon delusion. 

In 1853, the defendant, Charles B. Thompson, a Mormon preacher, followed 
by some of the plaintiffs and others, came to Monona County, and founded the 
town of Preparation. Thompson, pursuant to ‘‘ the word of the Lord,” estab- 
lished a society, which he styled ‘‘ Jehovah’s Presbytery of Zion,” comprising 
** Schools of Faith” and ‘‘ Schools of Works;” and each person, on joining 
these schools, entered into covenants like the following : — 

“In consideration of the instruction received in the schools of Jehovah’s Presby- 
tery of Zion, I now give, bequeath, and consecrate, and promise to pay to Charles B. 
Thompson, Chief Steward of the House of Jehovah, and Chief Teacher of the Order 
of Elias the Prophet, in Jehovah’s Presbytery of Zion, for the service thereof, the 
value of one-tenth of my real and personal estate, including cash on hand and money 
due, and one-tenth of the increase of the remainder for ever; also one-tenth of my 
time and services. And I solemnly covenant never to require any remuneraticn 
for the same other than the instruction received.” 


In addition to tythings, gifts, oblations, and sacrifices were required. Thomp- 
son declared that he had revelations requiring these things, and among these 
revelations was the following: — 
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“ And now behold, I appoint unto you, my servant Charles B. Thompson, whom I 
have made Chief Steward of my house; for behold I have prized him as I did Abra- 
ham of old, and he has kept my covenant. And behold he is the first-born of my 
kingdom in these last days; therefore have I made him Chief Steward of my house, 
and have qualified and appointed him to receive, hold, manage, and direct all of the 
sacred treasures of my house,—the oblations, gifts, tythings, and sacrifices of my 
people.” 


In 1854, the law of sacrifices was revealed: ‘‘ The word of the Lord by the 
voice of Baneeney, coming unto Charles B. Thompson, Chief Steward of the 
Lord’s House,” requiring the sacrifice from the members of the society of all 
their earthly possessions unto Thompson, for the use of Jehovah’s Presbytery of 
Zion, ‘‘to enrich the treasury of the Lord.” Thompson required members to 
execute, and they did execute, bills of sale of all their personal, and deeds of all 
their real, property to him, —all this, as he taught, being commanded of them by 
the law of sacrifice. 

When the sacrifice was made, small portions of the property, such as clothes 
to cover their nakedness, tools, &c., were re-delivered ; Thompson taking notes 
for the value, and teaching that the sacrifice would be deemed complete when the 
notes were paid. 

Lands and other property were purchased with the sums received by Thomp- 
son from gifts, oblations, tythings, and sacrifices: and the evidence was clear, 
that these were contributions given with the understanding that they were to be 
so applied; and that in due time ‘ inheritancés,” as they were termed, were to’ 
be distributed or set apart to those who had contributed. 

In 1855, Thompson incorporated what he styled the ‘* House of Ephraim,” 
and issued shares of stock representing the property of the corporation, all or 
most of which were assigned to him. 

In 1858, Thompson refusing to divide the property, and insisting upon retain- 
ing the property, a difficulty arose, and he was compelled to flee for safety from 
the anger of his people. He has not since returned. 

On ‘bill by the plaintiffs, members of the society called Jehovah's Presbytery 
of Zion, the court decreed that Thompson was trustee for the members of the 
society ; and that he held all the property, real and personal, coming into his pos- 
session, as teacher, leader, and agent of said society, whether by gift, sacrifice, 
or purchase, as trustee for the use and benefit of the members of the society. 


KANSAS. 


Ir has sometimes been supposed that the bench offers but little opportunities 
for eloquent fancy or polite erudition ; how erroneous this opinion is, our readers 
will see from the following exordium of an opinion delivered by Mr. Chief Jus- 
tice Crozier, in the case of Searle v. Adams, 3 Banks, 515, 518: — 


“In this case, the irrepressible Statute of Limitations is again presented for con- 
sideration. For some years past, upon the disposition of each succeeding case involv- 
ing a construction of this statute, it was considered, by bench and bar, that fiction 
itself could scarcely conceive of a new question to arise thereunder: but, as term 
after term rolls around, there are presented new questions, comparing favorably in 
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point of numbers with Falstaff’s men in buckram; thus adding to the legions that 
have gone before a new demonstration of the propriety and verity of the adage, that 
‘truth is stranger than fiction.’ With the heat of ninety-eight degrees of Fahrenheit 
in the shade, and the newspapers teeming with reports of the ravages of our great com- 
mon enemy, who, the more effectually to accomplish his double purpose of capturing the 
imprudent and frightening the timid, has assumed the form of the Asiatic monster, it 
might be supposed by the unthinking, that the consideration of such questions would 
be entered upon rather reluctantly. But we beg to disabuse the public mind of any 
such heresy. Cases might be imagined where ‘smashes’ would not stimulate, nor 
‘cobblers’ quicken, nor ‘juleps’ invigorate; but a new question under our Statute 
of Limitations, in coolness and restoring power, so far exceeds any and all of these, 
that, when one is presented, the ‘fine ould Irish gintleman’s’ resurrection under the 
circumstances detailed in the song, becomes as palpable a reality as the ‘ Topeka Con- 
stitution, or ‘ the territorial capital at Mineola.’ The powers of a galvanic battery upon 
the vital energies are wholly incomparable to it. So that the consideration of this 
case upon this day of wilted collars and oily butter, should not entitle the court to 
many eulogies for extraordinary energy in the fulfilment of its duties. . .. Counsel 
was understood to intimate that some mischievously disposed persons, with a diaboli- 
eal intent not clearly revealed, while organized as the legislature of the State, had 
made a violent and unwarrantable onslaught upon the Constitution, — that Constitu- 
tion which this court, as a tripedal pier, is exerting its utmost endeavors to support, 
—that Constitution which, not only from patriotic and moral, but from alimentary 
considerations as well, we are bound to maintain and defend. Being in a somewhat 
‘melting mood’ to-day, we would be pleased to gratify counsel by adopting his fears,” 
&e. 

The learned justice then goes on to decide the case, and concludes that ‘* it is 
as transparent as the soup of which Oliver Twist implored an additional supply,” 
that the case does not come within the statute. If the reader desires a further 
specimen of Judge Crozier’s eloquence, we refer him to his remarks in Craft v. 
The State, 3 Banks, 450, 480, in cefending the somewhat obvious proposition, 
that a jury is not bound, as matter of law, to disbelieve the evidence of a 
prostitute ; or, to use his own words, that it ought not be said that a woman 
‘pours out from her heart at Venus’s shrine with her virtue every other good 
quality with which in our thoughts we endow her sex,” and this ‘‘ whether she 
habitually flaunts her frailty in the face of the world, or attempts to hide it in 
retiracy, or garnish it with garlands of good works.” 


MAINE. 


Taxation OF SHares Nationa Banks. — A very important opinion has 
lately been given by the judges of the Supreme Court of Maine, in reply to 
interrogatories proposed to them by the House of Representatives of that 
State. 

The Act of Congress of July 3, 1864, contains a proviso, that nothing in the act 
shall be construed to prevent the shares in any national bank, held by any person, 
from being included in the valuation of the personal property of such person, in 
the assessment of taxes imposed by or under State authority at the place where the 
bank is located, and not elsewhere. Under the State laws, each person is taxed 
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on these shares, not in the town where the bank is located, but in the town in 
which the shareholder resides, and for the benefit of such latter town. The 
judges were of opinion, that this is in violation of the law of Congress. Judge 
Dickerson dissented. This opinion is of great interest outside of Maine, as in 
many of the other States; for instance, in Massachusetts a similar plan of taxa- 
tion is pursued. We are astonished that the question has not before now been 
brought before the courts. The words of the Act of Congress seem too clear 
and precise to be explained away. We have seen only a brief and imperfect 


abstract of the opinion of the Maine judges, but we believe it is correctly stated 
above. 


MASSACHUSETTS. 


Leaistative. — The General Court adjourned June 1, after a long session. 
Both houses were stronger in ability than usual, and the business transacted 
bears marks of this. The abolition of the usury laws was one of those steps 
in the right direction which all wise political economists have long desired, 
but almost despaired of seeing taken in this generation. The defeat of the 
Bounty Bill and of the Eight Hour Law, as well as the contemptuous rejection of 
the proposed amendment to the Constitution abolishing our wholesome restric- 
tions on the suffrage, also greatly redound to the honor of the legislature. One 
law was enacted of little practical importance, but in which the bar will take 
some interest,—the law providing, that, after the completion of Mr. Allen’s 
series (now finished), the name of Massachusetts Reports be restored to the 
law reports of the State, numbering them by including all the volumes heretofore 
published as one series, so that the next volume will be the 96 Massachusetts, 
The necessity for fixing such a matter by statute is not very perceptible, and 
the expediency of so doing is questionable; but we should have preferred to 
have had the reports styled Massachusetts New Reports or Massachusetts Re- 
ports, New Series; for the three figures which will be needed in a year or two to 
designate the volume will be decidedly awkward, and the double method for 
citing the intermediate volumes, called after the several reporters’ names, will be 
confusing. 


New ApporntTMENT. — Mr. Allen, the Reporter of the Supreme Court, has been - 
elected Attorney General by the legislature, in place of Hon. C. I. Reed, who 


has been appointed judge ofthe Superior Court. No successor to Mr. Allen has 
yet been appointed. 


LeGcat Tenper Act.—The recent decision in Essex Co. v. Pacific Mills, as 
set forth in the published opinion of the Supreme Court of Massachusetts, is 
sufficiently important, and some of the positions taken by the court are sufli- 
ciently novel, to justify especial notice. From the statement of facts on which 
the case was argued and the decision rested, it appeared that the action was 
brought upon breach of covenants in a written lease, under which rent became 
payable at stated times, in ounces of silver of a given fineness, or an equivalent 
in gold. A payment of this description became due on March 1, 1865. By the 
laches of the defendant corporation, no payment or regular tender was made 
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until April 3. On that day, a sum in gold coin, equivalent at the mint valuation 
to the amount stated in the lease, with interest, was tendered, which the plaintiff 
corporation declined to receive. The whole transaction took place during the 
period which immediately preceded the capture of Richmond, and while the gold 
value of legal tender notes was rapidly rising. On March 1, 1865, gold was 
quoted in New York at 200, and on April 3 at 146. If the Legal Tender Act 
was constitutional, and the damages for non-fulfilment of the covenant were to 
be estimated in currency, the different market values in legal tenders of the bal- 
lion on March 1 and upon the date of tender were agreed upon. The defendant 
contended, however, first, that the Legal Tender Act was not constitutional, 
and consequently that the only legal measure of damages was in gold or silver 
coin; and, secondly, that if the Legal Tender Act was constitutional, its opera- 
tion did not render invalid the tender of an amount the value of which was 
clearly ascertainable from the mint tables in gold or silver coin, but simply made 
an additional tender—a paper tender—legal; and that the defendant could 
make his tender either in the specie or in the paper currency, at his option. 

The court decided that the covenant in question was a contract for the delivery 
of a commodity, and not for the payment of money; that the measure of 
damages for a breach of such covenant must be estimated in the most common 
and most easily procured currency,—in that by which the debtor could most 
conveniently and cheaply, and by which it was therefore to be presumed he 
would, satisfy the judgment. Upon these points the opinion of the court will 
without doubt command the assent of the profession. It may well be doubted, 
however, whether other points in the decision will be equally fortunate. The 
question of the constitutionality of the Legal Tender Act entered vitally into the 
issue involved. If the act was unconstitutional, the defendant corporation could 
sustain its position, and its tender of specie with legal interest was good. Upon 
this point was submitted what the court describes as *‘ a long and very able argu- 
ment.” The court, however, declined arriving at any decision on this vital ques- 
tion upon grounds set forth as follows : — 


“We do not regard it as consistent with the duties of this court to undertake at 
this time, to consider or pass upon this question as an original question of constitu- 
tional right. These notes practically constitute, and for nearly five years have consti- 
tuted, the money of the country. The pecuniary transactions of the whole people have 
been adapted to this state of things, and interests of an incalculable amount are affected 
by it. The validity of the acts of Congress under which they were issued has been 
affirmed, so far as we are aware, by every judicial tribunal in which the question has 
been presented, and has been recognized in various ways by the action of the State 
governments. There have been other acts of the national government, which, how- 
ever disputable on original principles, must be taken to be practically settled by public 
acquiescence, and the magnitude of the interests involved. The duty of deciding the 
limits of the constitutional powers of Congress, where they affect private rights, 
belongs peculiarly to the Supreme Court of the United States; and it is enough for 
us to say, that, in the absence of any decision by that tribunal, it does not seem to us 
proper for a State court, upon any views of construction which they may entertain, to 
treat the constitutionality of a statute of the United States, which so deeply affects all 
the relations of property in the community and has been so long in operation, as an 
open question.” 

It is difficult to see why this carefully worded decision is not tantamount to a 
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denial of justice, in the first place; and, in the second, to a judicial abdication. 
A point acknowledged to be vital to the decision of a cause is elaborately argued ; 
and the court then declines even to consider or pass upon it, on the ground that 
its consideration belongs properly to the Supreme Court of the United States. 
In such a case, the natural course, it might be supposed, would be to make a 
pro forma decision of such a nature as would send the case to that tribunal 
which alone is declared competent to decide it. Instead of so doing, the court, 
by deciding in favor of the law, so decides the case as to take away the defend- 
ant’s right of appeal to the United States Court, and in effect says to him, ‘* We 
decline to decide the point you raise, and there is only one tribunal which can 
decide it; but you shall not go there to get a decision, nor shall you enjoy the 
benefit of any possible future decision which may be arrived at in some other 
case.” 

By the language quoted above, the court would further seem to place itself in 
an extraordinary attitude in regard to future constitutional questions. It declares 
that it does not consider it the duty of any State court to treat as an open question, 
under certain conditions, the constitutionality of a statute of the United States, 
in the absence of any decision of the Supreme Court of the United States on the 
point in question. In other words, in all cases arising between parties who can- 
not bring their actions in United States courts, it will be useless to raise unsettled 
constitutional points on statute law, as, if they involve sufficiently great interests, 
constitutionality will be presumed, and thus all appeal to the United States courts 
will be taken away by the pro forma decisions of the State courts. This would 
go far to establish a new principle for the guidance of State courts on questions 
springing out of the Constitution, the principle that an alleged breach of the fun- 
damental law of the land, if sufficiently great in conception and wide-spread in 
effects, may not by them be questioned, that the greatness of the offence condones 
the crime, and that not even a dignified protest can be recorded for posterity. The 
Supreme Court of Massachusetts has seen fit, in this case, to declare itself a pro- 
vincial and subordinate tribunal. In this position, its course would seem to have 
been clear: it could either honestly decide the law to be constitutional, and so 
finally settle the issue raised in the case at bar, or could honestly decide it to be 
unconstitutional, thus giving the parties an appeal to the higher tribunal, or it 
could send the case up to that tribunal for final hearing and adjudication on a 
mere pro forma decision ; but to decline even to consider a question of the first 
magnitude, and at the same time so to shape a decision that the losing party can- 
not carry the case elsewhere, where a decision might be had, is a curious result 
to be arrived at by a provincial and subordinate court of justice. 

We cannot but suspect that the action of the court was prompted by the de- 
sire to avoid dissenting opinions. The desire is certainly laudable, but may be 
pushed too far; and, if our conjecture is right, we must say, with all respect, 
that it has, in this case, been pushed too far; and that the court has hardly acted as 
might have been expected from a tribunal which in times past has not shrunk 
from denying the constitutional right of the president and congress to call out the 
militia, nor from affirming the constitutionality of the fugitive slave law. 


MICHIGAN. 


By the recent election, a change in the composition of the Supreme Court is 
to take place on the first of January next: Hon. George Martin, who has 
heretofore been chief justice, retiring, and Hon. BENJamin F. Graves succeed- 
ing, though not in the same position. Hon. Tuomas M. CooLry becomes chief 
justice for the next three years, through a change in the law which makes the 
judge whose term is first to expire the chief justice for the time being. 

Several cases of considerable interest were decided at the April term. 

In Brook v. The Grand Trunk Railway Co., it was held that one who had pur- 
chased through tickets from Buffalo to Detroit over two connected railroads, the 
tickets being issued upon one sheet, and the first being torn off when used, was 
not bound to use both tickets on one continuous journey ; but, on arriving at the 
end of one road, might stop off, resuming his journey upon the other ticket at his 
convenience afterwards. 

In Detroit and Milwaukie R.R. Co. v. Adams, it was held, that conditions 
attached to an order for forwarding goods by railroad, which was furnished in 
blank by the company to the consignor, and filled up by him, could not have the 
effect to restrict in any way the liability of the company in the receipt of goods 
delivered to them as common carriers before the order was given, but which could 
not be found when the order to forward was received. 

In Fifield v. Close, the provision in the act of Congress requiring writs by 
which suits are commenced to be stamped was held unconstitutional, as applied 
to the process of State courts. 

The case of most interest, perhaps, disposed of during the term, was that In 
re Jackson. Bissell and Hosmer, testamentary guardians of Jackson, who was 
an infant of three or four years, applied for a writ of habeas corpus directed to 
Samuel S. Taff, who, they alleged, had the infant in custody. It appeared from 
the pleadings, that Taff had contested the validity of the will by which the ap- 
pointment of guardian was made; and that, on the day when final decision was 
made against him in the supreme court, his wife had taken the child to the State 
of New York, and had ever since retained him out of the State. The petitioners 
alleged that this was by the procurement of Taff himself; but he denied this, 
claiming that his wife refused to be controlled by him, and was now in Canada, 
where she had procured herself to be appointed guardian by a court of compe- 
tent jurisdiction. The petitioners replied, traversing the allegation that the 
child was not now in Taff’s custody or control, but not disputing the Canadian 
appointment. On motion to discuss the case on these pleadings, elaborate opin- 
ions were delivered by Justices Campbell and Cooley: the former holding that 
where it appeared that the party for whom a writ of habeas corpus is applied for 
is out of the State, the court has no jurisdiction to issue the writ; and the latter, 
that the test of jurisdiction is, whether the party who exercises the power of con- 
trol, and upon whom the writ is to be served, is within the State. Mr. Justice 
Cooley, however, held, that when it appeared that the wife had been appointed 
guardian in a foreign jurisdiction, it could not be said that the custody of the 
child by her was the custody of the husband, as there could be no agency in a 
guardianship ; and the remedy of the petitioners was in the Canadian courts, 
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The proceedings were accordingly dismissed. The case involved a very thorough 
examination of the law of habeas corpus, as well as of its history. 

The law’s delay cannot be very serious in Michigan, as the supreme court 
makes it a rule to sit at each term until every case on the docket has been heard, 
The great majority, also, are always decided at the same term. Seven cases 
only were left undecided at the adjournment of the April term; three of which 
were against the Michigan Southern R.R. Co., growing out of the destruction 
of the freight depot by fire. 


MISSOURI. 


Tue Voters’ Oatu.— F. P. Blair v. Ridgeley. In this case the supreme 
court of Missouri, Mr. Justice Wagner delivering the opinion, decide that the 
oath imposed on voters in that State is not unconstitutional as violating the pro- 
vision that no State can pass an ex post facto law; the oath is similar to that 
which the Supreme Court of the United States, in Cummings v. Missouri, held 
could not constitutionally be required of a clergyman as a condition precedent 
to the exercise of his profession. The court distinguish that case from the pres- 
ent; and there is certainly a marked difference. The case will be carried to the 
Supreme Court of the United States. 


NEW HAMPSHIRE. 


Amoné the decisions of the supreme court not yet published in the Reports 
are the following : — 

Income. Drivipenp or CaprraL.— In Winslow v. Haven, it is held that the 
special dividends made by the banks from the sale of gold reserves, when chang- 
ing into the national system, are dividends of capital, and do not vest in a 
cestui que trust entitled to the ‘‘ income ” for life of the bank shares. 


Oprntons ON Sanity.—In Bordman v. Woodman, it is held, that witnesses, 
who are not experts, or subscribing witnesses to a will, cannot be allowed to give 
their opinions as to the sanity of a testatrix. 

This agrees with the decisions in Massachusetts and Texas (see also Wyman 
v. Gould, 47 Maine, 159), but in most of the other States such opinions are, 
under various limitations, admissible ; and their competency is strongly urged in 
Redfield on Wills, 137-145. 


Homestgeap. Wipow.—In Miles v. Miles, it is held, that a widow who 
marries a second husband does not thereby forfeit the homestead right which the 
statute gave her in her first husband’s estate. 


Inprvipvat or StockHoipers. — Erickson v. Nesmith, is a sequel 
to the case of the same name reported in 4 Allen, in which the Massachusetts 
court held, that the creditors of a New Hampshire corporation could not bring a 
suit in Massachusetts to enforce the personal liability law of New Hampshire 
upon stockholders resident in Massachusetts. 
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The New Hampshire court now holds, that the solvent stockholders residing in 
New Hampshire must pay the entire debts; a decree to be made against each 
for the same proportion of the debts that the number of shares owned by him 
bears to the whole number of shares owned by all the solvent New Hampshire 
stockholders. ‘There remains to be settled the interesting question whether the 
New Hampshire creditors, who are thus compelled to pay all the debts, can 
maintain a suit in Massachusetts to enforce contribution from the Massachusetts 
stockholders. 


Tue Report of the Commissioners on the Revision of the Statutes has been 
presented to the Legislature. The Commissioners are Hons. Samuel D. Bell, 
George Y. Sawyer, and Asa Fowler, —all ex-judges of the Supreme Court. 


A new Digest of all the New Hampshire reports is in preparation by Hon. 
Charles R. Morrison of Manchester, formerly a circuit justice of the court of 
common pleas. 


Sunpay Witts.—In Perkins v. George, a will executed on Sunday, by a 
testator who was in usual health, has been admitted to probate as a valid will: 
this accords with Bennett v. Brooks, 9 Allen, 118. 

The elaborate brief of Messrs. Tappan and Sanborn, of counsel in sup- 
port of the will, contains a most interesting collection of the opening words of 
wills, selected through a period of a hundred years, and showing most conclu- 
sively the religious character with which the act of making a will has been in- 
vested in the general feeling of New England communities : — 

“The language, the sentiments, the apt scriptural quotations, the effort of the tes- 
tator to make the disposition of the ‘ worldly estate which God has blessed me with’ 
—so run nearly all the old wills — appear secondary to the solemn, public recognition 
of the great truths of the mortality of the body and its resurrection, the necessity of 
being in preparation for death, the immortality of the soul and the confidence with 
which it is committed to ‘God who gave it,’ all stamp indubitably the origin of the 
instrument ; and, if made on the sabbath, is rather the result of an excess of religious 
zeal peculiar to the day, than a violation of its sanctity.” 

(The 46th volume of New Hampshire Reports has been just published, and 
contains, among other cases, those of Miles v. Miles, and Erickson v. Nesmith, 
mentioned above. ] 


NEW JERSEY. 


LeGisLaTIve AUTHORITY OVER Corporations. — In the case of Zabriskie v. 
Hackensack & New York R.R. Co. (reported in the New York Transcript for 
May 18, 1867), Chancellor Zabriskie holds that the purpose of a corporation can- 
not be changed against the will of any stockholder; and that even a clause in 
the charter of incorporation, that the legislature may alter, modify, or repeal the 
same, gives the legislature no power to change the business of the corporation. 
The Hackensack & New York R.R. Company was originally incorporated for 
the purpose of constructing a railroad only five miles in length; and an exten- 
sion of the road twelve miles further, authorized by the legislature, but opposed 
by one stockholder, was, therefore, enjoined. The learned chancellor admits 
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that his decision is contrary to the weight of authority in the other States. We 
refer those interested in the question to an article on the power of the legislature 
over corporations in the last number of the American Law Review. 


PENNSYLVANIA. 


Tue Legal Intelligencer for May 31, 1867, contains two interesting de- 
cisions by the Supreme Court of Pennsylvania. 

Dutton v. Pailaret. A bond was conditioned for the payment of ‘three 
thousand dollars in gold coin of the United States, of the present standard 
weight and finengss, notwithstanding any law which now may or hereafter shall 
make any thing else a tender in payment of debt.” Held, that the bond was 
not payable in paper currency. 

Smith v. Commonwealth. In this case it was held, that an indictment charg- 
ing that the defendant did “ solicit, incite, and endeavor to persuade,” a married 
woman to commit adultery, could not be sustained (AGNew, J., dissenting). 

The court distinguish the:case of State v. Avery, 7 Conn. 267, in which there 
is a dictum that such an indictment would be maintainable, on the ground that 
adultery is a felony in Connecticut, which it is not in Pennsylvania. 


TENNESSEE. 


Sramp Acts. — The United States Circuit Court has decided that an informa- 
tion to recover the penalty for violation of the Stamp Act, need not conclude 
contra formam statuti. 


CANADA. 


WE have before us the Statute of 30 Vict. cap. 3, uniting Canada, Nova 
Scotia, and New Brunswick into the Dominion of Canada. The act vests the 
executive government in the Queen and her successors, who also have the 
supreme command of the land and naval forces, and is represented by her Gov- 
ernor General, aided by a Privy Council. Her Majesty has the right of fixing 
upon the seat of the general government, which, until she changes it, is to be 
Ottawa. The country is divided into four provinces: Ontario (Upper Canada), 
Quebec (Lower Canada), New Brunswick, and Nova Scotia, each of which is to 
have a lieutenant governor, appointed by the Governor General. The legislative | 
power is to be exercised by the parliament of Canada, consisting of two houses: 
a Senate of seventy-two members, namely, twenty-four each from Ontario and 
Quebec, and twelve each from the other provinces, appointed in the first instance 
by the Queen, and afterwards by the Governor General, for life; and a House 
of Commons of one hundred and eighty-one members, of whom Ontario will 
elect eighty-two, Quebec sixty-five, Nova Scotia nineteen, and New Brunswick 
fifteen. Quebec is always to have sixty-five members; and the others will have a 
number in the same proportion to that as their populations are, after every decen- 
nial census, to the population of that province. Each province has a local legis- 
lature and local courts; and there is to be a court of appeals for the whole, and 
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such other federal courts as the Federal Parliament shall establish. Viscount 
Monck has been appointed the first Governor General, with the handsome salary 
of ten thousand pounds a year. The distribution of powers between the provin- 
cial and federal authorities bears a marked resemblance to our own government. 
The act is admirably drafted, and apparently clear and decisive in its various 
provisions. 


Tue Exrrapirion OF LAMIRANDE has had a curious sequel. In reply to 
Mr. Justice Drummond’s statement of the case, which was republished in the 
American Law Review for January, 1867, p. 406, Mr. T. K. Ramsay, counsel 
for the Crown, wrote a letter to the Montreal Gazette, commenting severely 
on Judge Drummond’s statement. 

Thereupon Judge Drummond, sitting in the Court of Queen’s Bench, Crown 
side, produced the paper in court, and inquired of Mr. Ramsay whether he had 
written the letter. Mr. Ramsay declined to reply, unless informed of the object 
of the question. The judge then directed subpenas to be issued, requiring the 
attendance of the proprietors of the Gazette ; these gentlemen failing to appear. 
as it is supposed on account of informality in the subpenas, the Judge ordered 
a rule to issue against Mr. Ramsay for contempt of court; and, after argument, 
the same judge made the rule absolute, and fined Mr. Ramsay £10. From this 
judgment, Mr. Ramsay sued out a writ of error, which was heard before the 
Queen’s Bench on March 6. 

At the commencement of the hearing, Mr. Ramsay objected to Judge Drum- 
mond’s sitting on the court to hear the writ of error. This objection was not 
sustained. From the refusal to sustain this objection, Mr. Ramsay asked leave, 
with the consent of the Attorney General, to appeal to the Privy Council; but 
leave was refused. Mr. Ramsay then moved the court to dismiss the whole pro- 
ceeding, the Attorney General again consenting. The court denied the authority 
of the Attorney General to abandon a proceeding for contempt, and refused the 
motion: from this refusal, leave to appeal was again asked, and again refused. 
Mr. Ramsay was proceeding to argue on the merits, when the court started the 
preliminary objection, that a writ of error did not lie, and, after argument and 
advisement, decided that it would not lie (Monpetet, J., dissenting). Mr. Ram- 
say asked leave to appeal from this judgment also, but this leave was also refused 
him. So the case stands at present. 


GREAT BRITAIN. 


Tue Jamaica Prosecutions.—The Jamaica prosecutions have signally 
failed. Their history is not at all creditable to either side or to the country. The 
action of the Shropshire magistrates, at Market Drayton, in refusing a warrant 
against Governor Eyre, was so flagrant a proof of their partiality as to create a 
powerful practical argument in favor of the reform, which we believe has been 
already suggested by Mr. Gladstone, of abolishing the present system of magis- 
trates, and replacing it by a system of paid officers. Now, every landed 
gentleman, and every other person of standing in a county, may be a magistrate 
almost by the asking; and although the history of Quarter and Petty Ses- 
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sions has innumerable proofs of the ability and acumen which many of the coun- 
try gentlemen have displayed in the exercise of their judicial duties, yet the 
course of Sir Baldwin Leighton and his worthy associates adds but another to 
the equally innumerable instances on record of an entire failure of justice by 
the perverse partizanship of these unpaid judges. 

In the cases of General Nelson and Lieutenant Brand, Lord Chief Justice 
Cockburn took his seat specially in the central criminal court, on the 10th of 
April, and delivered a most elaborate charge to the grand jury on martial law. 
We have not yet seen a copy of this most able effort, as revised by his lordship, 
nor can we make any thing more than a passing criticism in this place upon a 
charge which took six hours in delivery. The distinguished reputation of the 
eminent jurist who delivered it is conclusive evidence that so elaborate an effort 
must possess great value; and it will always be cited, we think, as a high 
authority on the subject. In dealing with facts, probably no judge living is the 
equal of the Lord Chief Justice, and the historical review of martial law con- 
tained in the charge cannot easily be overpraised. Questions of mixed law and 
fact he also disposes of most ably ; but questions of pure law seem to fall rather 
outside his province ; and it is this feature of his mind which made him a greater 
advocate and parliamentary debater than he is a judge, and now makes him 
a far greater nisi prius judge than he is a judge in banc. His whole charge 
deserves a careful and extended examination, which we hope hereafter to give 
it. While we do not think that it is so clear that it called for bills against the 
prisoners, as some of the newspapers assert, we yet are rather at a loss to under- 
stand how after it the grand jury could have ignored the bills. 

That the enormities committed in Jamaica called for punishment is certain ; 
but we cannot approve of the course of the committee organized to conduct the 
prosecutions. We cannot admire so much as Englishmen do their system, which 
allows to such an extraordinary degree, indeed often imperatively demands, 
private prosecutions; but, however good the system may be in general, these 
were the last cases in which resort ought to have been had to it. Governor 
Eyre and his subordinates ought to have been prosecuted by the government; 
and the prosecution, from beginning to end, should have been supervised by the 
Crown council and solicitors, acting upon their official as well as their profes- 
sional responsibility. If the Ministry refused to prosecute, then the responsi- 
bility rested with them, and to this responsibility they could be held; but to 
have a private committee advertising for funds to conduct a prosecution for 
official offences, with which political and party opinions were more and more 
mixing every day, looked too much like a use of the machinery of government 
by private individuals for purposes of persecution. The very best of cases 
could not have survived such management; and the incongruity of the whole 
matter was still more apparent when the Crown assumed the defence of the per- 
sons charged with the crime. From that moment, the fate of the prosecutions 
became apparent; and we think the Jamaica Committee would have shown its 
wisdom in then abandoning them. 


Tue Fentan Trovusies.— An actual attempt at an outbreak was made in Ire- 
land by the Fenian leaders ditring the spring; and several collisions took place 
between the troops and police and the insurgents, or rather the rioters. The 
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attempt at rebellion signally failed, as might have been expected ; and most of 
the leaders have been tried and convicted, and sentenced to death. These sen- 
tences have been, after some delay, commuted to imprisonment for life. We 
fear that most of those who have been the most guilty in inciting an ignorant 
and misguided people to these insane attempts at rebellion have escaped their 
just punishments, from their being at a safe distance from the country at the time 
the attempts were made; and that in this, as in many other cases, the less guilty 
will suffer the severest punishment. The prosecutions would seem to have been 
fairly conducted, and the whole policy of the government to have been wise and 
humane; but the sentences have shown us that one relic of barbarism still 
lingers in the law of treason, and that is the obsolete sentence of hanging, 
beheading, and quartering. So horrible a reminder of an age of ferocity ought 
to be entirely done away with; and it is not creditable to English law reformers, 


that it is suffered to disgrace trials taking place in the middle of the nineteenth 
century. 


DiscLosurE OF OrriciaL OPINIONS OF THE CrowN Lawyers. — Hitherto, 
we suppose, there has prevailed a general impression among lawyers, that the 
professional advice given to the British Cabinet by the English Crown lawyers, is 
privileged from disclosure. That is, not merely are the ministers of the king 
privileged from producing in Parliament or before a court of justice what advice 
they have réceived from the constituted law-advisers of the government, but the 
law-oflicers themselves can securely count upon their opinions not being made 
known to the world. "The advantage of such a shield of secrecy is obviously to 
encourage a free and unreserved expression of opinion, where otherwise there 
would be more of generalization or intentional ambiguity. Doubtless the minis- 
try secure a simpler and perhaps sincerer opinion on this principle, than if the 
Crown adviser were to give it with the fear of publicity and a parliamentary dis- 
cussion before his eyes. At any rate, so far as the volunteer production of the 
law-advisers’ opinions by the ministry hitherto has been concerned, we believe 
our readers will have supposed that it was a well-settled point of Cabinet eti- 
quette, not to bring forward such confidential advice, either in justification of the 
administration, or at the instance-of the Crown lawyers themselves. 

Quite recently this supposed traditional etiquette has received a violent shock, 
if not a total overthrow, at the hands of the Tory administration of Lord Derby. 
In the recent debate on excluding the Reformers from holding a mass meeting in 
Hyde Park, —a matter where, as our readers will have noticed, the government 
received a signal overthrow, and Mr. Spencer Walpole, the Home Secretary, 
who was more immediately held responsible for it, had to resign in consequence, 
—the ministry being hard pressed for a justification of their course, took the 
step of publishing, in extenso, the advice given, not only to themselves by their 
own law-oflicers, but also the opinions of the former law-officers of a different 
party in politics, and whose consent had not once been asked. Thus Earl Derby 
quoted and read to the House of Lords not merely the opinions given by Lord 
Cairns and Sir William Bovill in July, 1866, who had been his own attorney 
general and solicitor general, but also the advice given to the ministry in 1856, 
by Sir Alexander Cockburn (the present chief justice of the Queen's Bench), 
Sir Richard Bethell (now Lord Westbury), and Mr. Willes (now Mr. Justice 
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Willes), who had officially advised the cabinet then in power upon the same sub- 
ject matter. 

Earl Derby seemed to have no compunctions about the propriety of his course ; 
and Lord Cairns and Lord Westbury, though present, made no protest against 
the proceeding. Indeed, Lord Cairns upheld the government upon the general 
merits of the question under debate. It is true Earl Russell complained that 
the prime minister ‘* had pursued a most unusual course in producing the very 
words and terms of the opinions of the law-officers of the Crown, and one which 
may be productive of injury at a future time;” but he was answered by Lord 
Chelmsford, the Lord Chancellor, that there was no invariable usage about the 
thing, and that Earl Russell's Ministry themselves had sanctioned the precedent, 
by publishing the Duke of Newcastle’s despatch to the attorney general of the 
Cape of Good Hope about the reception of the Alabama into Cape Town. 

So that we may take it that a. Tory Ministry has settled the precedent of the 
right of the British people to be informed of the advice given to the British 
Cabinet by the Crown lawyers, and that there is nothing inconsistent with tradi- 
tional etiquette in the world at large sharing in the information. 

That being so, we should be glad to be informed of the advice given to the 
British Government by the Crown advisers relative ‘to the necessity of recogniz- 
ing the Confederates as belligerents in May, 1861. Earl Russell has asserted in 
debate in Parliament, that the American proclamation of Blockade of April 19, 
1861, necessitated that recognition on the part of the British Crown, and that 
the law officers of the Crown gave an opinion to that effect. Our readers may 
remember that Mr. Bemis in his pamphlet on ‘* Hasty Recognition of Rebel 
Belligerency,” has denounced this statement as ‘‘an afterthought,” and boldly 
challenged the production of any such opinion. Certain it is, that Earl Russell 
in his diplomatic and parliamentary discussions of the important step of Confed- 
erate recognition, since the appearance of Mr. Bemis’s pamphlet, has dropped 
all mention of the advice of the law-officers, and of their founding themselves on 
President Lincoln’s proclamation of blockade. Indeed, considering that Mr. 
Bemis had proved by a comparison of dates that the ministry announced their 
intention to recognize the Confederates as belligerents four days before they 
received even an unofficial copy of the American President's proclamation, it 
was pretty hard to make it out that the Crown lawyers could have taken the 
American measure for the starting-point and foundation of their opinion. 

Now, however, that hasty recognition of rebel belligerency occupies so im- 
portant a connection with the grave disputes pending between the two nations, 
we hope that any advice given by the Crown lawyers about the issuing the pro- 
clamation of Neutrality, whether drawing in question any contemplated blockade 
or other motive for British action, will be made public for general information. 
Certainly Earl Russell needs to find something about blockade in that advice, to 
uphold the positive language in which he couched his assertion about the mo- 
tives of British policy in recognizing the rebellion before attention was drawn to 
the respective dates of the appearance of the American proclamation of block- 
ade and the British recognition of Confederate belligerency. : 

Juries. — The Solicitor General has put his finger upon an abuse, the popu- 
lar endurance of which has always struck us as wonderful. He said in the 
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House of Commons that common jurymen ought to be paid for their services; 
and he implied that one result of the present state of things is, that trials are 
often cut too short for the attainment of the ends of justice, through the impa- 
tience of the jury to get away from their irksome task. The more, in fact, the 
matter is looked into, the more preposterous does the existing arrangement 
appear. Special jurymen are paid a guinea for each trial,—an absurdly small 
sum}; common jurymen are paid nothing, but are allowed eight pence a mile for 
their travelling expenses. Can any thing be more ridiculous? Judges are paid 
many thousands a year for their services; attorneys and barristers divide por- 
tentous sums between them; but the colada 4 juryman who is summoned from 
his counter, whether he will or no, to the damage of his business, —that is to the 
injury of his pocket, — is locked up and starved, while he wearily decides on his 
verdict, and gets nothing for his: pains. The non-payment of jurymen, like so 
many of our other venerable follies, is a relic of a state of things long gone 
by. When trial by jury was the great bulwark of popular freedom against 
the power of the Crown, it was but natural that men who came forward 
to stem the tide of tyranny should account the work they did as carrying its own 
reward. As one does not pay a martyr or a confessor for his sufferings in a good 
cause, so it would have been scarcely consistent to pay the men who courage- 
ously stood up for the freedom of their fellow-countrymen. But a juryman 
to-day is any thing but a martyr or a hero. He suffers only from the long-wind- 
edness of the bar, from: the uncomfortableness of the jury-box, and from the 
annoyance of being called, against his will, from selling calicoes and sugars, to 
decide on the fate of men for whom he cares not a straw. And for this, while 
the special juryman, a richer man than he is, gets his guinea, he himself is con- 
soled with eight pence a mile to pay his omnibus fare. — Pall Mall Gazette. 


Tue Hovse or Commons contains 128 members of the legal profession: 95 
English barristers; 18 Irish barristers; 6 Scotch advocates; and 9 attorneys. 
There are 5 corjenstoet-low, and 30 Queen’s counsel. 


Law AprorntmeNts. — Lord Chancellor Blackburn has resigned and 
been succeeded by the Right Hon. Abraham Brewster, Judge of the Court of 
Appeals. He in turn is succeeded by Judge Christian from the Common Pleas. 
Mr. Morris, attorney general, becomes Judge of the Common Pleas, and Mr. 
Chatterton, attorney general. In respect to these changes, the ‘‘ Times” re- 
marks that it is an unprecedented event, that, by the substitution of Mr. Morris 
for Judge Christian, a Tory government has constituted a tribunal consisting en- 
tirely of Roman Catholics. 


Srxcutar Case or Homicipz.—A Swede, named Anderson, was one of a 
crew of a ship, on board of which was a man really a mulatto, but who was 
believed by the sailors to be a Finn. There is a superstition among sailors, that 
no ship with a Finn on board ever reaches port in safety. The ship met with 
foul weather and many troubles. Anderson frequently expressed his conviction 
that they would all perish unless the supposed Finn was removed, and finally 
killed him. He was tried in England for murder, convicted, and sentenced to 
death; but the punishment has been commuted to imprisonment for life. 
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Tue Rirvauist Prosecurion.—The Bishop of* London has signed the 
letters of request to the Court of Arches, in the matter of the prosecution of 
the Rev. Mr. Mackonochie, of St. Alban’s, Holborn, for practices not permitted 
by the liturgy and ritual of the Church of England. The charges are four in 
number : — 

1. The elevation and adoration of the holy elements. 

2. Placing lights on the communion table. 

3. The use of incense. 

4, The mixture of water with the wine in the chalice. 

The vestment question is not to be raised, the law upon it being by no means 
clear. A large sum has been subscribed for each party in the litigation. The 
counsel for the prosecution are Mr. A. J. Stephens, Q.C., and Mr. Coleridge, 
Q.C.; Mr. Mackonochie will be defended by Sir R. Phillimore, the Queen's 
Advocate, and Dr. Deane, Q.C. 

The ritualists propose to take similar proceedings against the rector of Mary- 
lebone, for neglecting to observe the rubrics, which the anti-ritualists charge Mr. 
Mackonochie for exceeding. ; 


IncrEASE OF SENTENCE. — Two burglars were recently convicted at Kings- 
ton Assizes; when their sentences had been pronounced, they suddenly, in a fit 
of fury, attacked the jailers, and, half a dozen policemen jumping into the dock, 
a terrible conflict ensued. The sentences were respectively eight and ten years’ 
penal servitude; and, upon this exhibition of ferocity and violence, the judge 
ordered the convicts to be again placed at the bar, and enlarged their terms of 
servitude to twelve and fifteen years, respectively. Some question has arisen as 
to whether the judge was justified in pursuing this course. The ‘* Law Times” 
declares that the subject does not admit of a doubt; that the regularity and 
legality of such a proceeding is thoroughly settled. It cites as authorities Reg. 
v. Fitzgerald, 1 Salk. 401; Inter the Inhubitants of St. Andrews, Holborn, and 
St. Clement Dames, 2 Salk. 667; and Rex v. Price, 6 East, 328. 

A curious account of similar conduct on the part of a prisoner, and of its speedy 
punishment, is given in the following marginal note, by Chief Justice Treby, to 
Dyer’s Reports : — 

“Richardson, C.J de CB at Assizes at Salisbury in summer 1631 fuit assault per 
Prisoner la condemne pur Felony; qui puis son condemnation ject un Brickbat a le 
dit Justice, que narrowly mist. Et pur ceo immediately fuit Indictment drawn pur 
Noy envers le Prisoner, et son dexter manus ampute et fixe al Gibbet sur que luy 
mesme immediatement hange in presence de Court.” 


Tue New Rerorts.—A circular from the Council of Law Reporting an- 
nounces, at the close of the first year, the complete success of the experiment. 
A uniform series of authorized reports, issued at a moderate price and with 
reasonable rapidity, has been found to be practicable, acceptable to the profes- 
sion, and self-supporting. ‘The work is not without the faults that necessarily 
attend inexperience, but which time and practice will cure. The complaints 
are, however, few. It is rightly said, that there is not sufficient discrimination in 
the selection of cases to be reported; that one of the principal objections to the 
other reports was, that temporary cases, such as mere practice cases, questions 
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of fact involving no law, cases that are mere repetitions of previous decisions, 
were thrust in, causing needless bulk; and that it would be the special virtue of 
reports not printed for profit that they would preserve only such decisions as 
would be of value for permanent preservation. It must be admitted that the 
council have not faithfully observed this portion of their programme; and the 
volumes for the last legal year contain a multitude of cases that should not have 
found admission into a series of reports intended to be the authentic record of 
judge-made law. But, as the editors gather experience and confidence, we trust 
they will exercise a more severe judgment in this respect; and that this depar- 
ture from the scheme so justly and generally complained of will be avoided for 
the future. 

The time will soon come when the council will be entitled to call upon the 
courts to recognize their authority so far as this, that, when a case has been 
there reported, no other report of it shall be cited. Of course, until its appear- 
ance there, it will be citable from any authenticated source. —Law Times. 


LeGat Expenses in Encianp. — To the Editor of the Times: Sir, — As 
you inserted a letter in ‘‘ The Times” of this date, relating to an estate in bank- 
ruptcy, I shall be glad if you can find space for the subjoined statement, as 
such an example of the mode of realizing estates, under our present laws of 
chancery, will, I also think, be of service to the public, by calling the attention 
of the legal authorities to the subject : — 1 
Statements of the accounts showing the result of a chancery suit just concluded : — 


RECEIPTS. 
Proceeds of the sale of real estate and investments of the dividends by 
the Accountant General in Chancery. . . . ...... =. .£717 810 
PAYMENTS. 


Defendant’s solicitor’s costs . 


4 
£684 2 6 


Fees of taxation of costs . . . 
702 7 6 


I remain, sir, yours obediently, oie 
Canonbury, Istincton, Dec. 11. 


Mimetic Power. — Whatever qualities the advocate may wish to represent 
as the client’s distinctive characteristic, it must be suggested to the jury by mime- 
tic artifice of the finest sort. Speaking of a famous counsel, an enthusiastic 
juryman once said to this writer, ‘‘ In my time, I have heard Sir Alexander in 
pretty nearly every part: I’ve heard him as an old man and a young woman; I've 
heard him when he has been a ship run down at sea, and when he has been an oil 
factory in a state of conflagration; once, when I was a foreman of a jury, I saw 
him poison his intimate friend; and another time he did the part of a pious bank 
director in a fashion that would have skinned the eyelids of Exeter Hall; he 
ain't bad as a desolate widow with nine children, of which the eldest is under 
eight years of age; but, if ever I have to listen to him again, I should like to see 
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him as a young lady of good connexions who has been seduced by an officer in 
the Guards.” — Jeaffreson’s Book about Lawyers. 


A Leoat Fiction. —In the neighborhood of Presbourg, in Hungary, a woman 
was recently charged with being the receiver of stolen goods, which were found 
in the cellar of her house. She had been most of her life a Jewess; but, about 
six months before, had been converted by a priest of the Roman Catholic 
Church. The date of birth runs in Hungary from the date of baptism. There- 
fore, the woman, when on trial, made the ingenious plea that she was an infant 
not yet come.to years of discretion, and could not legally be convicted. The 
intelligent tribunal, after serious cogitation, held her defence to be a good one, 
and acquitted her. The woman now finds herself in an excellent position. 
Being legally only six. months old, though actually over forty, she can use her 
years of indiscretion to steal, or commit other crimes, without fear of legal con- 
sequences. 
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